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FEDERAL SAVINGS AND LOAN SHARES, 
a / 





/ INVESTMENT of TRUST, 


/ ESTATE and RESERVE FUNDS 
/ 


As weapons have been improved so the savings and loan share 
proved over 112 years in America, acquired new safety and flexi- 
bility as an investment. 


As military tactics change to meet new conditions so must in- 
vestment tactics change to meet falling yields, fluctuating markets 
. to take advantage of new opportunities. 


The Federal Savings and Loan Share is specifically approved for 
investment of trust funds by statutes of some 38 states and further 
approved under “rule of prudence” in several others. One may 
invest up to $5,000 in each of many “Federals” with insured safety. 


Non-fluctuating principal value; 3% average current return. 
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i ra ELECTED FEDERALS, Inc. 
135 South LaSalle Street + Field Building + Chicago, Illinois 
inon-profit corporation created for your more convenient 


consideration of its members’ Federal Savings and Loan Shares as invest- 


ments. Each association issues its own Shares directly to each investor. 
















































Re: Sweeping “Wage 


and Salary Freeze Order” 


RESIDENT Roosevelt’s Executive Order of October 3 under the new 
| Wage Stabilization (“Anti-Inflation”) Law has tremendous significance 
for everyone concerned with the correct understanding and application of 
these far-reaching wartime controls over wages and salaries. 


Every industry and business, every employer and every employee may 
be involved in this new regulation of wages and salaries. With the Policy 
now formulated, definitive rulings and interpretations from the War Labor 
Board, officially charged with the administration of the Policy, are starting 
to come—vital to know about and follow. 


Get essential facts quickly, fully, regularly. It’s easy if you are a sub- 
scriber for “the complete reporter on labor law”— 


CCH LABOR LAW SERVICE 


LOOSE LEAF—ALWAYS UP-TO-DATE 


Among the Features: National War Labor Board Provisions, Federal Wage 
and Hour Law, Wagner National Labor Relations Act, Walsh-Healey Act, 
Related Federal Laws—Non-technical Explanation of Laws and Regula- 
tions—Helpful Annotations—Pointed Editorial Comments—Regulations 
and Rules in Full Text—Procedure and Practice before NLRB—State Labor 
Laws—Thoroughly Indexed: Topical Indexes, Cumulative Indexes—Tables 
of Cases—Finding Lists—New Matters, etc.—Four Handy Loose Leaf 
3inders—Tabbed Guides. 


Note: Pertinent court decisions reported currently in loose leaf form are 
reissued in bound volumes as needed and supplied without extra charge. 


Write for Complete Details 
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COMMERCE) CLEARING; HOUSE, ING. 
PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES t 
NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLDG 214 N. MICHIGAN AVE. MUNSEY BLDG 
Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912 I 


Price 





Per Copy, 25c; Per Year, $3; To Members, $1.50; To Students in Law Schools, $1.50. Vol. 28, No. 11 
























REMOVING THE 
ADMINISTRATIVE LAW 
HURDLE 


HE LAWYER appearing before an administrative body has long been 
T: a disadvantage. The protection of private rights in a fast growing 
field presented many hurdles. The information that he needed to under- 
stand the administrative power and the system of relief against undue 
administrative action was in widely scattered places. True it was that 
there were articles in the leading law reviews of the greatest value. Case 
law on the subject was, however, scattered in almost every topic of the 
digest. ¢ A treatise written from the viewpoint of “lawyers administra- 
tive law’’ was badly needed. The topic “Public Administrative Law’”’ in 
volume 42 AMERICAN JURISPRUDENCE now provides that treatise. ¢ This 
topic features: 

® Hundreds of references to law review articles. 
® Many references to standard texts. 


® The information contained in the exhaustive re- 
port of the Attorney General’s Committee on 
Administrative Procedure is woven into the text. 


® Case law on the subject carefully collected. 
® References to A.L.R. annotations. 


® Concurring opinions of great judges, such as 
Holmes, Brandeis, and Cardoza searched for 
helpful material. 


® Thorough index to the subject. 


Turn to volume 42 AMERICAN JURISPRUDENCE at your first opportunity. 
Give this treatise on ‘‘Public Administrative Law” your critical exam- 
ination. You will refer to it many times in the years ahead. 


Pe on been Jurisprudence ‘s published by 
THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester, New York 


BANCROFT-WHITNEY COMPANY 


San Francisco, California 
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‘. . . Between January 1 and March 31,” 
Treasurer of a certain medium-sized corporation, 2 


reports must be filed and fees paid . . 


CORPORATION TRUST 
. 


The Corporation Trust Company 


CT Corporation System 


And Associated Companies 
- 





Jersey City 


15 Exchange Place 
510 S. Spring Street 
409 Second Avenue S 
120 Broadway 

123 S. Broad Street 
535 Smithfield Street 
57 Exchange Street 


>. « 220 Montgomery Street 


. . 821 Second Avenue 
. 314 North Broadway 
1329 E St. NW 

100 West 10th Street 


writes the 
“959 


corporate reports must be filed by this company and 
fees paid. Before the close of the year, at least 270 more 


they do not 


include reports filed under Social Security laws or cor- 
porate K-10 forms of the Securities Commission.” 


We wonder sometimes how companies like that 
could ever have got along under such a huge burden 
of state tax and report requirements without the Cor- 
poration Trust system to simplify and expedite it 
(for of course the company whose Treasurer's letter 
was quoted from is a user in all states of the Corpora- 
tion Trust system). About that corporation of yours, 
now—is it struggling along without the help of this 
modern corporation service—C T statutory representa- 
tion where qualified and complete information about 
state taxes to be paid and state reports to be filed? 
State taxes will not diminish under war or after-war 
conditions—and the helpfulness of the Corporation 
Trust system will grow greater and greater. Ask your 
lawyer to tell you about C T service now. 
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IN THIS ISSUE 


Our Cover—This month we present 
a portrait of George Clinton of New 
York, 
youth and served in the Revolution- 


who fought Indians in his 
ary War as a brigadier general. The 
story of the eminent lawyer-soldie1 
is told on page 777, by George R. 
Farnum, of Boston. Photograph from 
The New York 
City. 

Next month we will present on our 


Bettmann Archive, 


cover, a portrait of General Winfield 
Scott, commanding general of our 
forces in the war with Mexico. 

A painstaking search has failed 
to reveal the existance of any 
trait in military dress of Chief Justice 
Marshall and Chief Justice White. 


poOr- 


Editorial Note—Because so many of 


our members who would have at- 
tended the annual meeting unde 
normal conditions stayed away in 


obedience to the request of the Office 
of Defense Transportation, it was felt 
necessary to report in considerable 
detail the proceedings of those im- 
portant and inspiring sesstons. 

Last month’s issue was almost com- 
pletely devoted to was there 
done. Here to finish 
the of those sessions by de- 


voting most of our available space 


what 
we endeavor 


story 


in this month's issue to the publica- 


tion of what was there said. 


Common Law Systems — Sir Owen 
Dixon, K.C.M.G., Australian Minis- 
ter to the United States and a mem 
ber of the Bench of the High Court 
of Australia, in an address delivered 
at the annual dinner, made interest 
ing comparisons of the three great 
systems—that of 


United 


common law Eng- 


land, of the States and of 
Australia. 

Sir Owen describes certain consti 
tutional parallels and divergencies, 
for instance, that the Australian con- 
stitution has no Bill of Rights and 
no Fourteenth Amendment, and tells 
the reasons which prompted those 


departures from the American plan. 


IV 


Our Fighting Freedom—Colone! Ral- 
ston, Minister of National Defence 
of Canada, in his great speech at the 
second session of the Assembly in 
Detroit, compared the Canadian ef- 
fort in the First World War with its 
ereatly increased contribution in the 
present war. He emphasized the part- 
nership between Great Britain, Can- 
ada and the United States, not for- 
the Allied 


getting all of other 


Nations. 





ANNUAL TOPICAL INDEX 


In Volume 62 of the American 
Bar Association Reports there was 


printed a complete index of sub 





jects dealt with in the first 23 


| volumes of the JouRNAL. In 


Volume 65 of the Reports and 
subsequent volumes, topical in- 


dices of Volumes XXIV _ of the 


| JOURNAL and of each succeeding 
| volume, have been printed. Atten 
| tion is now called to these annual 
have not 


JOURNAL indices which 


been given adequate publicity. 








Latin-American Views of the Law— 
In his address delivered at the third 
session of the Assembly, Dr. Ricardo 
J. Alfaro, former president of the 
Republic of Panama, refers to ihe 
practice of law as the “‘struggle fon 
Right,” and declares that “Right con- 
stitutes the very essence, the life of 
civilized society.” 

Dr. Alfaro points out the great 
Common 
the 


differences between the 
the United 


Civil Law of his country, but recog 


Law of States and 


nizes that when basi principles are 


considered, those differences are 


more a matter of form than of 


substance. 


Lawyers and the War—Under this 


title Mr. Associate Justice Stanley 


AMERICAN BAR ASSOCIATION 


Reed emphasizes the purpose of the 
Bar 
this year “by conference and discus 
the « 


American Association meeting 
sion to mold and encourage 
forts of lawyers toward victory.”” M) 

Justice Reed declared that now is th 
time “to show the world that we ai 

also a united people,” and closed with 
the statement that “To promote and 
preserve that unity is a fitting task fon 


the lawyers of America.” 


Naturalization Proceedings Hon 
Justin Miller, of the United States 
the 
title, “To 


Court of Appeals fon District 


of Columbia, under the 
Dignify and Emphasize the Signifi 
cance of Citizenship,” refers to the 
naturalization process as “the bridg: 
from foreign allegiance to American 
citizenship,” and urges that casual 
ness and lack of dignity be banished 


from this important procedure. 


Soldiers’ and Sailors’ Wills—Pro 
fessor Thomas E. Atkinson of the 
School of Law, Mis 
souri, champions the constitutional 


University of 


right of the Congress under the “‘war 
powers,” to legislate concerning the 
disposition of property by soldiers 
and sailors by will. His article may 
stimulate readers to consider some 
questions of policy as to the extent 
that should _ be 


to which power 


exercised. 


American Forces in Great Britain— 
Arthur L. Goodhart, Uni 
Oxford, England 
Editor of the Law Quarterly Review, 


Professor 
versity College, 
has written for the JoURNAL an illum 
inating article on one of the most 
remarkable constitutional innova 
tions in Great Britain, United States 
Act, 


He discusses the constitutional 


of America (Visiting Forces) 
1942. 
principle which was involved in the 


debate over this bill in the Hous 


of Commons. 
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They Need Ne Apnneat 


The widow and children of a man who believed in life insurance protection 
and acquired it for their benefit are indeed fortunate in having had a provider 


who thought of their future security. 


The children will have the undivided time and attention of their mother and 
she will enjoy her association with them without having the additional responsi- 
bility of providing food, shelter and clothing for them. 


All thoughtful fathers are far-seeing in this regard and when they can afford it 


make certain such security with life insurance. 


thea) rudential 


Insurance ¥ Company of America 


Home Office, Newark, N. J. 



































SHEPARD'S 
A BINDER FOR THE JOURNAL CITATIONS 


We are prepar to furnish a binder into which 

separate issues of the JoURNAL can be inserted and from 
they can be detached with ease by means of a v 
al de 

It can be us merely for current numbers or as a 
permanent bind for the volume and placed on the Cc S FE S 
shelf with other ks | / \ 

The price is $1.50, which is merely manufacturer’s AN D 


harge. Please mail check with order. 


sea Jovan STATUTES 


ALWAYS UP TO DATE 
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Life Jusurance Loans Ginanced 
Annual Juterest ~ 22% Up 


%y } ) ] } ; ~ —— =, . ic r “AY te 
KI: you have loans on your policies, either with companies or elsewhere, or wish to create a 


new loan, write us for details of our quality service. 


Wr. retain settlement programs and contingent beneficiaries whereas, in many instances, 
this cannot be accomplished if your loan is placed through other channels. 


CYR «waiir ret ++ » ear . = sary a mea f vy F ae ee — ™ 
Gor y Ir pl we 1S¢ lI wn assignment form. } 2uU assign only a portion 


3 Oe . 7 , 1 P L. 7 = - 
policy sufficient to cover the amount of the indebtedness. 


ARTHUR I. BOREMAN AND SONS, operators of Policy Holders’ Service Bureau, also own 
and operate the Dry Goods Journal, an old reliable trade magazine for department stores. 
Check their reputation and rating if you wish. 


LIDKT ae See, oer ee ee ee ie woliqhle Service 
7 HEN write for further details concerning this valuable Service. 


POLICY HOLDERS’ SERVICE BUREAU 


(Arthur I. Boreman & Sons) 
1914 GRAND AVENUE DES MOINES, IOWA 
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“ Shave You a Clent Whe 3 A { 
- ' 

66 99 

- 
. 
The lawyer with an industrial client is now in position to give helpful impetus 
to the nation’s drive for vitally needed scrap metal. 

The reason is this: Industry must supply about 70% of the scrap needed to ' 





win this war. Peace-time salvage methods don’t go deep enough; executive 
action is essential. A foreman, for example, has neither the authority nor the 
will to condemn anything that “might be called for some time.” His President, 
when fully aware of the urgent need, has both. 


By discussing salvage with his industrial client and aiding with the legal 
aspects, a lawyer is stimulating executive action, helping to keep “The Boss” 
from being a “bottle-neck” in the vital movement of scrap to the nation’s steel 
mills. 


The price of winning this war can be measured in metal and men. The more 
of the former we have, the less of the latter we'll lose. 
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Aunouncement 


of 


1943 Essay Contest 


Conducted by 
American Bar Association 


Pursuant to terms of bequest 


of Judge Erskine M. Ross, Deceased 


Information for Contestants 


Subject to be discussed: 
“What Should Be the Function of the States in 


Our System of Government?” 


Time when essay must be submitted: 


On or before March 16, 1943 


Amount of prize: 


Three Thousand Dollars 


Eligibility: 

Contest will be open to all members of the Asso- 
ciation in good standing, except previous winners, 
members of the Board of Governors, officers and 
employees of the Association 

No essay will be accepted unless prepared for 
this contest and not previously published. Each 


ntryman will be required to assign to the Asso 
ciation all right, title and interest in the essay sub 


mitted and the copyright thereof. 


An essay shall be restricted to six thousand 
words, including quoted matter and citations in 
the text. Footnotes or notes following the essay 


] 


will not be included in the computation of the 


number of words, but excessive documentation in 
notes may be penalized by the judges of the con 


est. Clearness d brevity of expression and the 
absence of iteration or undue prolixity will be 


taken into favorable consideration 


Anyone wishing to enter the contest shall com 
nunicate promptly with the Executive Secretary 
of the Association who will furnish further infor 


mation and instructions 


American Bar Association 
1140 N. Dearborn St. Chicago, Ill. 





INSIGNIA 





have a meaning 
IN BusINESS, too 


Under the Seal of the United States, worn 
by every man in the Military Service, are 
the insignia of rank—devices which in- 
dicate relative fitness, the ability to perform 


a duty with speed and precision. 


Under the Eagle-A Trade-mark, which 
appears on every product of our mills, 
you will find grade-names which indicate 
relative quality, the ability to perform the 
tasks for which they are manufactured. 
Each of these Eagle-A grades serves as 
your guide in assigning your paper duties. 


Your Printer, Lithographer or Engraver 
will be glad to show you samples and 
assist you in assigning the right Eagle-A 
grades to the needs under consideration. 
Before your next paper requirements 
come up, get the facts about Eagle-A 


quality standards and grade qualifications. 
EAGLE-A 
A525 
PAPERS 
Facsimile watermarks (insignia) of several leading 
Eagle-A Rag Content Bus Paper 
p46) cs 
ee - 
EAGLE-A EAGLE-A 
© % BOND Acawam Bono 
COM BAG VEA COR ° s 
EXTRA WN i 
FS ran 
- cat Py 
EAGLE-A EAGLE-A EAGLE-A 
2 2 Dow Tr 3 
e ne Ra ONTENT USA Cyst MTENT US* 


AMERICAN WRITING PAPER CORPORATION 
HOLYOKE, MASSACHUSETTS 
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The Test of Time — 


Years of actual use 


have proved the true value of the 


U.S. Code Annotated 


— cited, U.S.C. A. — 
The completely annotated edition of the Official U.S. Code 


A Citation to One Is Always a Citation to the Other 


Federal Judges 


Whose daily task it is to interpret Federal Statute Law, have unreserved- 


ly endorsed the Accuracy of the U. S$. C. A. — Convenience and Economy 
of small Unit Volumes — Completeness of the Annotations — Informa- 
tive Historical Notes — Expert Indexing — and Promptness of the Up- 


Keep Service which includes 
Speedy “Congressional Service” 
pamphlets containing the 


Latest Enactments, Congressional Comments, Executive 


Orders and Proclamations. 


Ask for full details including attractive terms 


WEST PUBLISHING CO. EDWARD THOMPSON CO. 


S+. Paul, Minn. Brooklyn, N. Y. 


-_ £e. 
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CURRENT EVENTS 


Soldiers’ and Sailors’ 
Civil Relief Act Amended 


} 


R. 7164 amending the Soldiers’ 
| ind Sailors’ Civil Relief Act of 


) was approved the President 
October 6, and is known as Public 
2. ‘The Amendment will pro 
ersons 1n the irmed Services, 
( yntracted trons between 
ber 17, 1940 and their induction 
st action by ditors during 


absence Ch so correct vari 


ther features of the Act, which 
taken almost verbatim from the 
ld War statut 
| ( Act may no applied to 
rson, whethei is a volunteer 
as dralted, wl entry into the 
1 forces has ( ased his in 
and ability to carry indebted 
previously In¢ 1 
Ihe full text of the statute, with 
ther pertinent federal legisla 
appears in cond edition 
1 Manual I Use by Ad 
Boards { R strants, com 
d by the Co ittee on Wan 
rk, and now being distributed 
members of American Bai 
lation and t mbers of war 
k COM MIttees tat and loc il 
r associations h Vanual, a 
prehensiy ind carefully anno 
work of mo than two hun 
pages, will b {f great value to 
who have an interest in the opel 
ms of the Selective Service System 


the welfare and ncerns of pel 


in the armed forces and thei 


ndents 


House Passes Lanham 
Bill 


| ae House « Representatives 

passed the Lanha Bill adopting 

of the amend ts proposed by 

Section of Patent Tl rade-Mark 

t Copyright Law of the American 

, Associatiol it the Detroit 
ting 

Ihe bill has b referred back to 

Senate for cont nce report with 


IVEMBER, 1942 Vor 8 


the expectation that the measure will 


lye passed in revised form by the 


Senate and become law before the 


end of the present Congress. 


Committee 
on War Work 


NDER the direction of Chairman 
U lf'appan Gregory, of Chicago, 
the Committee on War Work is 
working with the War Committee of 
the Bar of the City of New York in 
the preparation of a Personal Mes 
sage and Check List to be given to 
those 


The 


Check List will suggest to men enter- 


men in the services and to 


being inducted and enlisting. 


ing the service those matters which 
should receive attention and may 
require legal advice and assistance, 


so that all of their affairs may be put 
in order. The Personal Message will 
include an explanation of the essen- 
tial provisions of the Soldiers’ and 
Sailors’ Civil Relief Act of 1940 as 
amended 

Lhe Committee on War Work is 
Judge Advo 


cate General looking to the establish- 


collaborating with the 


ment of a plan under which bar on 


ganizations can assist military 


o legal 
authorities in army camps and forts 
in dealing with the legal problems of 
men from many parts of the nation 
lhe Committee suggests to state and 
local bar associations which have not 
yet undertaken this type of assistance, 
that study of local problems of this 


kind 


possible 


receive attention as soon as 

The Committee has received man 
uscripts prepared with much care 
and ability designed to collect state 
laws and appropriate forms relating 
to wills, trusts, powers of attorney, 
and legal instruments which men in 
With 


agencies of the American Bar 


the services require. other 
Asso- 
ciation and in cooperation with the 
War 
City of New York, the Committee is 


undertaking to develop for publica- 


Committee of the Bar of the 


tion a useful source of information 


upon the indicated subjects. 


Annual Judicial 
Conference of the 


Third Circuit 
| pee Fifth Annual Judicial Con 
ference of the Third Circuit, was 
held at Hershey, Pennsylvania, on 
September 24-26, 1942. 

The first day was devoted to an 
executive session of the judges which 
was also attended by officials of the 
Administrative Office. Reports were 
received concerning the business of 
the various districts and of the Ci 
cuit Court of Appeals, after which 
Hon. John Biggs, Jr., the Senior 
Circuit Judge who presided over the 


called for reports of 


Conference, 
committees on selection of jurors, and 
on qualifications for probation of 
ficers, and of the committee to con 
sider the advisability of extending 
offices of 


Henry P 
Adminis 


system to the 


court. Mr. 


the merit 
clerks of 
Chandler, Director of the 
trative Office, briefly summarized the 
report to be submitted to the Judicial 
Conference in Washington on the 
subject of United States Commission 
ers. The afternoon was devoted to 
a discussion of the recommendations 
and report to the Judicial Conference 
of Senior Circuit Judges of the Com 
mittee on Punishment for Crime, ap 
pointed by the Chief Justice of the 
United States. 

Judge Orie L. Phillips of the 
Fenth Circuit spoke upon the pro 
visions of the report dealing with the 
punishment of youthful offenders, 
and Justice Bolitha J. Laws of the 
District of Columbia 


sroposed sentencing procedure for 
fa} 


covered the 
other classes of offenders. ‘There was 
some discussion following these ad 
dresses and, subsequently, the judges 
voted unanimously in favor of the 
report of the committee. 

The sessions on the following day 
included members of the bar, United 
States attorneys, and representatives 
of the law schools from Delaware, 
New Jersey, and Pennsy!vania. The 


first address was delivered by Judge 


731 





John J. Parker of the Fourth Circuit 
on the subject of the integration of 
the federal judiciary. He pointed out 
fede ral 
which have occurred since 1922 when 
Act the 


Conference of Senior Circuit Judges 


system 


the changes in our 


the was passed creating 
which 
Office of 


the United States Courts as “probably 


and referred to the statute 


created the Administrative 


the greatest piece of legislation affect 


ing the judiciary since the Judiciary 


Act of 1789.” He _ regarded the 
circuit conferences as of great im 
portance in promoting the esprit d 


corps of the judiciary, in providing 


a forum for the discussion of com 


mon problems, and in constituting 


schools of jurisprudence for thi 
judges. He referred to the work of 
the Conference of Senior Circuit 


Judges and pointed out that its work 
was more important in war time than 
during normal periods. 

Professor James ]. Robinson, R« 
porter of the Advisory Committee of 
the Supreme Court on Rules of 
Criminal Procedure, discussed some 


of the proposed rules which that 


committee is considering. The 
United States attorneys from the 
circuit, both present and former, 


took an active part in this discussion 


with the result that a number of 


interesting suggestions were made. 
At the dinner Judge Biggs intro 
Roberts 
formality and the latter told the story 
of the Pear] 


Harbor in a manner which made it 


duced Justice without 


on 


Japanese attack 


seem almost an eye-witness account 


Starting with his appointment by 


the President and_ the subsequent 
meetings of the committee in Wash 
ington, he told of the hearings in 


Honolulu and then related how the 
attack 


individual 


was 


made and the 


some ol 


acts of heroism which 
have been recorded. He « mphasized 
as did the report of his committe: 
that no high ranking Army or Navy 
ofhcer who testified before the com 
had, December 7 


regarded an air attack on Hawaii as 


mittee before 


a possibility. Consequently, no 
adequate preparations had been 
made for it. The committee made no 
inventory of the damage done but 
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the Justice referred to it as “appal 
ling.” He concluded by saying that 
while Pearl Harbor had jarred th« 
did think 


to the reali 


\merican people, he not 


that they were yet awake 


ties of total war. 
Che final morning of the Confe1 


ence was given over to an address 
by acting Dean Edmund M. Morgan 
of the Harvard Law School on the 
subject of the Code of Evidence as 
the Law 


proposed by American 


Institute. In discussing legal subjects 
with lawyers, Dean Morgan has no 
peer and his remarks were enthusi- 


astically received. 


Inter-American Bar 
Association 


\ meeting of the Council of the 
Ba 


several committees of the As 


Inter-American Association and 
of the 
sociation is to be held in Washing 
ton, D. C., November 19, 20 and 21. 

[his meeting is scheduled to take 
the place of the Second Conference of 
the Association which was to have 
been held in Buenos Aires, in Sep- 


tember. 


New Agencies for 


War Effort 


| ou Committee on Labor, Employ- 
ment and Social Security is ex- 
pected to place a major emphasis 
upon the solution of the many legal 
problems arising from the effort to 
mobilize the nation’s manpower. 
This field is as unexplored as is the 
area of civilian defense. Not only are 
there new aspects of nationally ap 
plicable law to be met, but the per- 


sonal leg 


7 


al proble ms of workers who 
leave one community to work in 


anothe promise to increase in 


olume. Some system of putting such 
people in touch with the competent 
service of qualified lawyers in the 
workers’ new community probably 
requires development through local 
bar groups with whom contact may 
be made by this Employment Com 
mittee. 

Recent legislation on the subject 
of alien persons and property has in- 
troduced innovations of far-reaching 
The 


effect Sub-Committee on Alien 


Persons and Property of the Section 
of International and Comparative 
Law will undertake to deal with th 
many problems presented, under th 
eeneral direction of the Committee 
on Coordination and Direction of 
War Effort. It is expected that the 
Sub-Committee will confer with ap- 
propriate government agencies and 
in general lend assistance in formu- 
lating regulations on the subject of 
alien persons and property 

Men in the criminal law field have 
Intelligent attack on 


been active. 


the war problems of prostitution, 
gambling and liquor excesses in com- 
munities adjacent to army camps, 
naval stations and war _ industry 
plants is rece iving an attention it has 
not had before this. he police and 
magistrate handling of this under- 
taking in social protection involves 


methods already 


new procedural 
tried experimentally [he Associa 
tion’s Section of Criminal Law has 


created a Committee on Courts and 


Wat 
with the expanding situation 


London Library Needs 


Corpus Juris 


HE Bar Library in the Royal 
Courts of Justice in the Strand, 


Time Social Protection to deal 


London, needs a copy ol Corpus 
Juris, which R. A. Riches, the hi 
brarian, says he can neither afford 


nor is permitte d to pay for in dollars 
to find some lawyet 
the 


If we are able 


who has a copy not in use at 


present time which he is willing to 
oul 
the 


library one ol 


members has offered to 


present to the 
obtain 
necessary permit fol importation ol 
the volumes and to pay fon the cost 
of transmission. 
Our attention is also called to the 
fact that the special care given to a 
collection of American Law by ou 
friend, H. A. C. 
of the Middle 
made somewhat less effective by on¢ 


A. Hitler. 
The Journat will be pleased to 


Sturgess, librarian 


l'emple, has been 


put anyone desirous of presenting a 
copy of Corpus Juris in touch with 
I | 


the member who has offered to 


transmit the books to London. 
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TWO CONSTITUTIONS COMPARED 


An Address Delivered at the Annual Dinner of the American Bar Association 


By SIR OWEN DIXON, K.C.M.G. 


Australian Minister to the United States 


HE purpose of inviting me to speak at this gathering 


was, I believe, to pay a compliment to the country 
which I have the honour to represent. The compli- 
ent is a high one and I wish at once, Mr. President, 
tefully to acknowledge it in my repr sentative capac- 

that I fill the office of Minister for 
Commonwealth of Australia to the United States. 
erely one of the odd accidents for 

blamed. My work in life is that of 

1 member of the I have 
ities of my present office as a wartime interlude and 

1 member of the Bench of the High 


Notwithstanding, therefore, the 


It is indeed truc 


But that I do so is 
hich the war must | 
legal profession undertaken the 
n fact I still remain 
Court of Australia 
haracter in which I come, it is as an Australian lawyer 


hat I should like to speak to you. 


Strong Community of Interest 


To be allowed to For it 





) sO is a great satisfaction. 


nables me to tell you how strong a community of in- 


Australians and Americans is to be found 


in the systems by which they are governed. The very 


rest between 


ourt to which I belong has been fashioned upon the 
iodel of the Supreme Court of the United States. It is 
rue that it can muster at full strengh only six justices. 
But a younger and less populous country may be per- 
iitted the privilege of seeking juristic wisdom, and 
erhaps greater unanimity, in fewer legal minds. Not- 
vithstanding its numbers it is esteemed to be a pillar 
f our constitution 


war may impose upon legal 


Whatever strains th 


pillars, my colleagues, though only five in number, must 
prepared to undergo. Judges are always generous to 


1 


» another, and they have readily acknowledged that 


or 
Tie 


10 one need fear lest my absence should unduly weaken 
he court or increase the difficulty of withstanding what- 
ver stresses the times may set up; a compliment to me 


the ambiguity of which can hardly be called latent. 


Australia, a Common Law Country 


\ustralia, as you know, is a common law country. 
(hat simple statement carries with it prodigious con- 
sequences. I believe that the outlook of a people nur- 
tured in and living under the Roman Law tradition can 
never be the same as that of a people whose conceptions 
of government, of liberty, of justice and of right have 
been moulded by the common law. This fact explains 
ome of the features of the present conflict. 
things that contribute to make 


There are many 
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Anglo-American culture a uniform thing, but lawyers 
who have looked at the two systems know how powerful 
a cause of this uniformity has been our fealty to the 


common law. 


Anglo-American Conception of Rule of Law 


We all accept without question the Anglo-American 
conception of the rule of law. Deeply as it enters into 
our habits of thought about the relations of the individ- 
ual to the state, we seldom reflect that this conception 
is foreign to the Roman system. It is a conception that 
belongs only to the common law, by which it has been 
preserved and transmitted. It is a conception without 
which the theory of a rigid constitution could never 
have grown and that theory is indispensable to federal 
ism as we know it. But great as is the unifying influence 
among Anglo-American people of the common law, 
Australia has brought even closer her community of 
legal interest with this country. For as you know she 


has adopted a federal system. 


Australian Constitution 


Australians have enjoyed a federal constitution of a 
rigid character for forty years. With the British con 
stitution every Australian lawyer has some familiarity, 
and I may confess that the great adaptability and efh 
ciency shown by that form of government has led some 
among us to doubt what is the place of federalism in 
the modern world. When the life of a nation is at stake 
it is no disadvantage to have a unitary form of govern- 
ment and a parliament supreme over the law. But the 
example of this country will, we hope, remove all mis- 
givings as to the efficacy of federalism in war. 

For good or ill, Australia at the beginning of the 
century became a federal Commonwealth. Till then she 
had consisted of six colonies, each of which was ruled 
by a parliament of two houses and by an executive 
formed according to the cabinet system. Union like 
unity is a thing that cannot easily be attained; and it 
was only after conventions and _ plebiscites spreading 
over the eighteen nineties that the six colonies united 
in a Federal Commonwealth and under a constitution 
framed after the pattern of that of the United States. 
The men who drew up the Australian constitution had 
the American document before them; they studied it 
with care; they even read the standard books of the 
day which undertook to expound it. They all lived, 
however, under a system of responsible government. 
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That is to say, they knew and believed in the British 
system by which the Ministers are responsible to the 
Parliament and must go out of office whenever they lose 
the confidence of the legislature. They felt therefore 
impelled to make one great change in adapting the 
American constitution. Deeply as they respected your 
institutions, they found themselves unable to accept the 
principle by which the executive government is made 
independent of the legislature. Responsible government, 
that is, the system by which the executive is responsible 
to the legislature, was therefore introduced with all its 
necessary Consequences. 

In this country men have come to regard formal guar- 
antees of life, liberty and property against invasion by 
government, as indispensable to a free constitution. 
Bred in this doctrine you may think it strange that in 
Australia, a democracy if ever there was one, the cher 
ished American practice of placing in the fundamental 
law guarantees of personal liberty should prove un 
acceptable to our constitution makers. But so it was. 
The framers of the Australian constitution were not 
prepared to place fetters upon legislative action, except 
and insofar as it might be necessary for the purpose of 
distributing between the states and the central govern- 
ment the full content of legislative power. The history 
of their country had not taught them the need of pro- 
visions directed to the control of the legislature itself. 
Ihe working of such provisions in this country was 
conscientiously studied, but, wonder as you may, it is 
a fact that the study fired no one with enthusiasm for 
the principle. With the probably unnecessary exception 
of the guarantee of religious freedom, our constitution 
makers refused to adopt any part of the Bill of Rights 
of 1791 and a fortiori they refused to adopt the Four- 
teenth Amendment. It may surprise you to learn that 
in Australia one view held was that these checks on 
legislative action were undemocratic, because to adopt 
them argued a want of confidence in the will of the 
people. Why, asked the Australian democrats, should 
doubt be thrown on the wisdom and safety of entrusting 
to the chosen representatives of the people sitting either 
in the Federal Parliament or in the State Parliaments all 
legislative power, substantially without fetter or re- 
striction? 


The High Court of Australia 


In our steadfast faith in responsible government and 
in plenary legislative powers distributed, but not con- 
trolled, you as Americans may perceive nothing better 
than a wilful refusal to see the light and an obstinate 
adherence to heresies; but we remain impenitent. Yet, 
in most other respects our constitution makers followed 
with remarkable fidelity the model of the American in- 
strument of government. Indeed it may be said that, 
roughly speaking, the Australian constitution is a re- 
draft of the American constitution of 1787 with modifi- 
cations found suitable for the more characteristic British 
institutions and for Australian conditions. It included 
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of course the establishment of federal courts. The Su 
preme Federal Court was called the High Court of 
Australia, perhaps to avoid confusion with the Supre N 

Courts of the states. The High Court of Australia was 
conceived as a federal court like the Supreme Court of 
the United States. But they made what you will think 
a strange innovation. The Court was given appellat 

jurisdiction not confined to federal matters, but covering 
the whole field of state and federal law. ‘That is to say 
the High Court of Australia is an appellate tribunal to 
which an appeal lies from the supreme courts of th 
states, in state matters as well as in federal matters. It is 
a full appeal upon law and fact. ‘The High Court has 
thus become a final Court of Appeal in Australia. 

You may be sure that legal ideas in Australia have 
been profoundly influenced by the introduction of so 
great a part of the American structure of government, 
aided in no small measure by the establishment of a 
court of final resort fulfilling what to you must seem a 
dual function. But the dual function of the court and 
the combination in our constitution of principles char 
acteristically British with American federalism have, | 
believe, given to Australian legal ideas a very special 
place. 

For we naturally stand midway between the two great 
common law systems, that of England and that of Amer 
ica. We study them both; we feel that, in some measure, 
we understand them both, and we seek guidance from 
them both. 


A Common Jurisprudence 


Probably all of us here feel in our hearts that to 
maintain among the Anglo-American peoples a unity 
of purpose, of aspirations and of ideals, is essential to 
our future. It is no small step towards this end that we 
enjoy a common jurisprudence. Lawyers trained only 
in the Inns of Court may perhaps feel that, in the United 
States, federalism has found applications of principle 
which wear a strange aspect. On the other hand, to those 
bred in federalism it is not an uncommon experience to 
find English lawyers who are quite unable to grasp the 
consequences of a rigid constitution, and to us this seems 
almost incomprehensible. An Australian lawyer is at 
least placed in a position in which he can sympathize 
with the feelings of both. The manner of his training 
should fit him to do so. For he is taught private law 
much as he would be in England. But when he turns 
to public law he finds himself amid the principles and 
ideas which American federalism has developed. 

I do not mean to claim for Australian lawyers any 
distinctive legal conceptions or modes of thought. We 
belong to the legal age in which we live, and share its 
outlook. Our notions of how we should proceed in 
applying the common law are no more those of our fore 
fathers than are yours or those of English lawyers. We 
have not the same belief in the absoluteness of the 
principles of the common law. We have not the forme! 
faith in its esoteric knowledge. 
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suppose that in the development during this cen- 
, of Anglo-American legal thought everywhere there 
been a tendency to analyse less, to rely less on cate- 
es, to blur their definiteness, and to place more value 
n the conclusion than upon the premises. Indeed it 
become the fashion to examine the modes of judicial 
soning on the tacit assumption that anything may 
lain a judge’s conclusion, except his legal training. 
elieve that few of us, whether bred to the law on 
s or the other side of the Atlantic, in this hemisphere 
n the southern hemisphere, feel the fascination of 
strict logic and high technique to which Maitland 
ibed the strength of the common law. And yet it 
erhaps true that in matters of federal law, we have 
\ustralia adhered more to the older tradition. Not- 
thstanding the great similarity in our institutions, 
e is, I believe, in the outlook of American lawyers 
| of Australian lawyers upon federal law and the 
ctions of the highest federal courts a perceptible 
erence. I feel that in Australia we look upon the 
»blems with which the High Court deals from a 
ch more legalistic point of view than that which is 

currently adopted by lawyers towards the simila1 
yblems with which the Supreme Court of the United 
tes deals. It is, I think, due to several causes which 


bine in producing the difference 


Three Divergencies 


In the first place, in Australia, judges and counsel 
not confronted with the kind of problem which 
s from the Fourteenth Amendment or for that 

itter, from the Bill of Rights. The constitutional 

estions with which we deal, in the main relate to 

demarcation of powers between state and federal 
gans of government. These are questions which lend 
emselves, if not entirely, at least in a higher degree, 

a purely legal treatment 

In the second place, the fact that the High Court is 
ordinary appellate tribunal means that the judges 

d the counsel appearing before it are dealing from 


iy to day with ordinary legal problems arising between 


man and man. When the Court finds in its cause list 
or docket a case relating to federal law, it is natural 
for it to bring-to its decision the same forms of reasoning, 
the same methods of thought and the same outlook 
as it does to the other cases contained in its list. 

In the third place, may I hazard the suggestion that 
the British method, which we follow, of hearing a full 
oral argument of every case plays some part? It makes 
it almost inevitable that the views and ideas put for- 
ward by judges will be attacked and examined by 
counsel and that they will insist upon applying to 
them the analytical processes of legal reasoning. 

In these respects perhaps your treatment of the great 
questions which arise under the constitutional law of 
the United States differs from our Australian approach 
to the solution of problems which are akin to some of 
yours, but the difference is after all intangible. 


One System of Legal Conceptions 


On the side of private law, we follow closely the 
developments in England. We are studious to avoid 
establishing doctrine which English courts would dis 
avow. For we believe that no good can come of diver- 
gences between the common law as administered in one 
jurisdiction of the British Commonwealth and as ad 
ministered in another. We think that it can best be 
avoided by continuing to recognise the high persuasive 
authority of the decisions given in the Strand and at 
Westminster. Australian lawyers may, therefore, fairly 
claim to occupy a mid position, a position of great 
advantage in Anglo-American jurisprudence. From it 
they can see that, fundamentally, it represents but one 
system of legal conceptions. It is a system from which 
have sprung the greatest principles of justice and of 
right that have ever governed the conduct of men. But 
never have they stood in such jeopardy. Surely the 
first duty of the peoples who share in the possession of 
the common law is to stand resolute in its defence and 
to hold fast to the conception of the essential unity of 
the culture which it gives them. 


The American's Creed 
By WILLIAM TYLER PAGE 


pemacs in the United States of America as a 


Government of the people, by the people, for the 


ople; whose just powers are derived from the consent 


the governed; a democracy in a republic, a sovereign 


‘ation of many sovereign States; a perfect Union one 





° Adopted by the House of Re presentatives, April $, 1918. 
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and inseparable; established upon those principles of 
freedom, equality, justice and humanity fer which 
American patriots sacrificed their lives and fortunes. 
I therefore believe it is my duty to my country to love it, 
to support its Constitution, to obey its laws, to respect 


its flag, and to defend it against all enemies. 





OUR FIGHTING FREEDOM" 


By COLONEL HONORABLE JAMES LAYTON RALSTON 


Minister of National 


HIS gathering on the face of it is a vocational meet 
ing. And my thesis is that there is only one vocation 
for free men and women in the world today and that 
is the vocation of helping to win this wat 
That single imperative job is on the shoulders of all 
of us in these peaceful surroundings just as much as it 
is on the men who are fighting in Libya and Russia 
and in the Far East and in the air and on the sea. ‘To 
the extent then that our profession doesn't help directly 
to win the war or to supply some essential service to 
that end, then it’s got to be listed with the othe 
luxuries. 
In his letter to the Director of Defense Transportation 
about this meeting your President makes it clear that 
this gathering is not to promote the interests of the legal 


words, 


profession, but that you are, to use his owt 
going forward with this meeting because of its close and 
direct connection with the nation’s war effort.” I note 
that since March most of your “resources and personne! 
have been devoted to organization ol th bar tor wal 
work,” and that the meeting is “necessary in order that 
| effective.” 


this work may be expandes and made mo 


I congratulate you on those activities as an Associa 
tion. I know you can do untold good in the common 
cause, 

May I say just a word to my confreres of the legal 
profession as individuals. I don’t think there can be 
a more perplexing problem for professional men to 
decide than the question as to where their duty lies 

The armed forces obviously don’t afford much op 
portunity for employment of any great number of 
Unlike 


military age and physically fit, 


lawyers as such. the doctor the lawver of 
just has to face the 
prospect of turning his back on his profession and, 
for the duration, putting his training and his ability to 
appreciate a situation, to think quickly, to make deci 
sions on the spot, into the regular work of some branch 
of the fighting services. 

But then there is the lawver, or any other citizen for 
that matter, who is not fitted to serve in the Navy, the 
Army or the Air Force, but who wants to be as sure as 
he can that he is doing all he can 

rhere are two types of these in Canada and I suppose 
there are the same two classes over here 

One is the man who says “I offered my services and 
they have never sent for me.” Now with all due respect 


I don’t think that is enough 


*Address delivered before joint session of American Bar Associa- 
tion and Council of the Canadian Bar Association, Detroit, Mon 
day, August 24, 1942 
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Defence of Canada 


I know from personal experience that a great deal of 
time and nervous energy is taken up in answering letters 
from people who offer their services, who can’t under- 
stand why they are not immediately sent for, and who 
consider that their duty is done by that offer. I suggest 
that it is not. Ninety per cent of these citizens are much 
better fitted for service in their own community than in 
Ottawa or Washington. They have made their willing 
ness known by writing as they do. But I have been 
preaching a long time to these earnest, honest peopl 
that they can help tremendously if they will themselves 
try to find a job instead of taking the time of other 
people to find it for them. And the finding of the job is 
after all a part of a man’s war work, as Arnold Bennett 
emphasized not long ago when he said 

rhe trouble and annoyance incidental to getting the work 


are themselves an inevitable part of war work, just as much 


as bandaging the brows of heroes 


Ihe other type is the man who is asked to accept a po 
sition but who doesn’t think that the post gives sufficient 
scope for his particular qualifications. Now that may 
quite possibly be true, but after all the jobs are to be 
done. To be a doorkeeper in the House of the Lord 
was not beneath a great King of Israel. (At least that 
is what he said Admirals and generals in England 
are serving as privates in the Home Guard and obey 
ing the orders of a non-commissioned officer who 


may be their gardener or butler. 


I know that the authorities are supposed to put all 
the round pegs in round holes and the square pegs 
in the square holes, but there are a great many six-sided 
and eight-sided and even sixteen-sided pegs, and it 
takes a lot of time and effort if the State has to find 
places which will just fit all the propensities and 


capabilities of these many sided individuals. 


People like “key” positions as they call them. But I 
should like to emphasize that because a man doesn't 
command a staff of executive assistants and clerks and 
stenographers is not necessarily proof that he has not a 
key position. In fact, I think that every post which 
helps to the winning of the war is a key post. Although, 
if he is replaceable, the man in it may not be a key man 


My advice to a man who is asked to do a job would 
be take it on and let his peculiar and particular capacity 


be discovered and availed of as he goes along 


{nd what I am trying to say is all summed up in that 


single sentence from ancient times 


Whatsoever thy hand findeth to do, do it with thy might 


and I could add “even though it isn’t a key post.” 
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lemand for men with capabilities so 


Never was the « 
it and the supply so short in comparison, as today 
| tomorrow. I know that Democracies are desperately 

starters; that the need for sortation and selection 

direction of men is only coming to be recognized. 
know that we have devised far better and more 
ctive methods for appraising the quality and fitness 
teel and textiles, for instance, than we have for 
ssing the capabilities and usefulness of men and 
} 


n. We are just yinning to realize that in every 


of activity this wal depends on brain powe! just 


nuch as on physi il manpower or equipment. 


is neither vanity nor flattery which makes me feel 
t a lawyer’s training, while not the foundation, can 
yne of the cornerstones of sound, intelligent and 
ctive war service 
\ 


Now may I speak to my brother lawyers as citizens. 


ir two countries are inseparably allied to fight and 
it the most desperate enemies in all history. We 
it is your country and mine—are members of a partner 
p. We share in the gains; we suffer together in the 
s; and, if my memory serves me well, that sharing 
rains and losses 1 legal hallmark of a partnership. 
grim truth we have to realize is that if our partner 
pn in this war is not successful, we and all our other 


rtners face utter ruin, with no chance of a composi- 


] 


n or arrangement, and a future under the horrors of 


rciless slavery ing less 


[There are many things which make for partnership 
ccess—ability, foresight, judgment, industry, determi- 


ition—but I su t that there can be no really success- 


partnership in any activity unless there is confidence 
tween the partners I suggest too that confidence 
nes when each partner thinks well, not only of him- 
f, but of his associates. No partnership can prospet 
ng when either of the partners thinks the other is 
t doing his shat f the work. Now when the partners 
two individuals it is not very difficult to determine 
it each is contributing. They can quite easily inform 
mselves regarding each other’s activities. But it is 


] 


ot harder when the partners are two Nations, each 
ade up of individuals with their likes and dislikes, 
heir jealousies and affections, their prejudices and their 


ride 


People of both Nations are busy reading about what 
ir own Nation is doing and, if confidence should be 
inting, it is probably not because of knowledge of 

partner’s faults but rather through ignorance of his 
rtues. I suggest that it is not enough that each Nation 
yuld be worthy of the confidence of the other. We 
ich ought to go farther and see that the other knows 


ie facts which demonstrate that worthiness. I said 


cts and that is wl I mean 


[ don’t mean propaganda; I don’t mean the puffing 
ls of the auctioneer; I don’t mean the arts of the 


Hollywood Press Agent; I mean achievements, instances 


determination, of accomplishment, of cooperation. 
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And there must be not only a readiness to give these 
facts but an anxiety to get them. 

We speak much of morale these days. What better 
thing can we do than to seek to build up, not simply an 
American morale or a Canadian morale but a North 
American morale? We know now that this war is 
going to be long and grim. Three, years have stretched 
out and we have not started to win yet. How much 
closer to defeat we shall come before we can begin to 
win we do not know. It may well prove that in the 
last dreadful round the deciding factor will not be 
manpower and weapons, but the state of mind and 
spirit of the opposing peoples. If we come to that last 
stage we will win only if we can count on the spirit of 
the people of this Continent, their belief in their cause, 
their will to win, their ability to endure hardship and 
to reject despair. And in that situation the feeling 
of the average man on either side of the 49th parallel 
towards the country on the other side of the line might 
be of supreme importance. For them to know that their 
neighbours are giving their last ounce of effort as 
against a feeling that they are half-hearted and doing 
little, might be the difference that would tip the scale 
in shaping North American spirit and morale. 

Our enemies know this. The strategy is apparent 
It is to divide the United Nations among themselves, 
to get them to think ill of each other, to keep them from 
knowing the good that each is doing. 

(nd so with that thought in mind I want to pay the 
humble tribute of all Canadians to this great republic 
for the numberless and mighty things you have done in 
what from the first has been a common cause, and then 
have the temerity to speak to you of what Canada has 
done and is trying to do to make our partnership yield 
the profits of freedom which are the hope of our common 
citizenship. 

From September 10, 1939, when Canada of her own 
free will went into the war at the side of Britain, yow 
country has shared fully our ideals and recognized the 
peril which those ideals faced in the world. The United 
States was quick to see that what menaced Canada 
menaced them. And the United States was equally 
quick to make that recognition practical with stalwart 
measures to timely help. 

We remember the Ogdensburg agreement. It made 
sure the effective and practical cooperation of the 
United States and Canada in North American defence. 
3ut it did more than that. Canada’s front line was on 
the English Channel, and on the English Channel also 
was the front line of the Western Hemisphere. And that 
agreement between your President and our Prime 
Minister by helping to strengthen the line on this side 
of the Atlantic, fortified Canada’s direct participation 
in the fight over there. 

And then there were those fifty United States de- 
stroyers delivered by American crews at a Canadian port. 
They were of priceless value. Some of them are in the 
Royal Canadian Navy, most of them are in the Royal 
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Navy. All of them are doing in full measure their part 
in the job of preserving the life-line of the British Isles. 

The Lease-Lend Bill is still fresh in our memories. It 
gave the assurance that lack of money was no bar to 
sritain procuring the “tools,” and the Hyde Park agree- 
ment rounded out the Lease-Lend Bill by pooling the 
productive capacity of both countries to supply those 
tools. 

Since then helpful measures followed thick and fast 
Just to give an example or two: The extension of the 
neutrality patrol gave us warning of enemy ships in the 
battle of the Atlantic; the taking over of foreign shipping 
increased the supply of available tonnage, and extending 
the zone of operations for {merican merchant ships 
made delivery of the tools that much greater and faster. 
Those were government measures. 

And along with them came constant reminders of the 
generous interest and support of the American people 
in goods and gifts and contributions and services to 
alleviate the plight of those in the British Isles who were 
bearing the burden and heat of the day 

All those many, many acts of reinforcement showed 
unmistakably to us in Canada and to freedom-loving 
people the world over that the great heart of the Ameri 
can people beat in tun with the heart of liberty itself 

Your President said to the White House correspond- 
ents: “There is no longer the slightest question or doubt 
that the American people recognize the extreme serious 
ness of the present situation. That is why they have 
demanded, and got, a policy of unqualified, immediate, 
all out aid for Britain, Greece, China and for all the 
governments in exile whose homelands are temporarily 
occupied by the aggressors. From now on, that aid will 
be increased—and yet again increased—until total victory 
has been won.” 

The practical measures I have spoken about show how 
mightily in earnest the President was 

And finally came that treacherous stab in the back at 
Pearl Harbor and this great Nation came into the wat 
with all the vigour and power of its resources both 
human and material. 

Pearl Harbor set off an explosion of dynamic force, 
the reverberations of which will be heard around ‘the 
world so long as this war lasts. It didn’t daunt you. The 
gallant stand of MacArthur and Wainwright in the 
Philippines followed. The battles of Midway and the 
Coral Sea warded off the threats to Australia and this 
Continent. North American munitions and equipment 
found their way speedily to every battle front and al 
ready American troops are in the British Isles, Australia 
and New Zealand, and in Libya. American airmen have 
found a heartening revenge in the bombing of Tokyo 
itself, and in these last few days the world has been 
thrilled by the sturdy hard fought successes of your 
gallant men in the Solomon Islands driving forward in 
the first Allied land offensive in the Pacific 

We know that in every line of war activity your Nation 
is mobilizing its incalculable strength of heart and hand 
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and materials. And through your participation a1 
your genius for organization this Continent has beco 
the hope of liberty-loving men and women througho 
the world. 

Now Canada’s contribution in men and munitio 
and dollars seems small compared with yours, but I kno 
you will remember that your population is twelve times 
greater than ours. Will you bear with me if I shan 
lessly outline in the concentrated form of an iron ratio 
something of what we have done and are doing. 

In the last war we had a tiny Navy. Today we have a 
Navy of over 40,000 officers and men and over 450 craft 
big and little. The plans for this year will bring the 
total up to well over 45,000 officers and men and we! 
over 550 ships. Over a dozen of those we have today ai 
destroyers and ove1 eighty of them are corvettes. They 
patrol our coasts both east and west and they do a man’s 
size job in protecting the convoys of men and suppli 
which are ceaselessly crossing the Atlantic. The record 
is that in the hundreds of ships and the millions of tons 
of shipping that have crossed the ocean, not one soldie1 
or airman of the tens of thousands who have embarked 
in convoys from our ports for the U.K. has been lost, and 
the Royal Canadian Navy has not only shared in th 
organization but in the escorting of practically every 
one of those convoys. 

Last war there was no Canadian Air Force. In this 
war there are already upwards of 125,000 men in th 
Royal Canadian Air Force. Thousands of Canadian ait 
men are fighting today, not only over England and 
occupied Europe, but in the Middle East and the Fa 
East as well. And far out to sea in lonely patrols on bot! 
coasts of this Continent the Royal Canadian Air Force 
maintains unceasing vigil. And by the way it gratifies us 
and it is a satisfaction to you, I know, that although 
many of your men who had joined and trained with ou 
Air Force have quite understandably gone back to serve 
with the Air Service of their own country, we still have 
about 3500 young Americans with us wearing the uni 
form of the Royal Canadian Air Force—we welcom« 
their comradeship. 

The British Commonwealth Air Training Plan whicl 
the R.C.A.F. has administered is the most colossal 


project of that kind in the history of the war, and it is 


still expanding 

That Air Training Plan fires the imagination. Th 
speed and magnitude of its development are a source 
We think it has helped 


enormously to overtake the ait power of the enemy and 


of great satisfaction to us 


to bring about the heartening change from defence t 
offence in those incessant and shattering raids whicl 
have become almost a regular item in our morning 
newspapers 

Under the plan, over 75 training schools and ov 
125 establishments in all have grown up all over ou 
Dominion with gratifying rapidity; and today in Canada 
young men from Australia, New Zealand, Newfoun 
land, Britain and the United States along with thos 
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our Dominion are fitting themselves to meet and 


it the Hun and his satellites 


carding the Army: In the last war we had in the 


Overseas, four Infantry Divisions. This war we 
ilready overseas three Infantry Divisions, one 
oured Division and an Army Tank Brigade with 
sands upon thousands of Corps and Army Troops. 


iy there are ov 150,000 men serving in the Ca 


n Army in Britair And we expect this year to send 
r Armoured Division and another Army Tank 
Canada \ then have in Britain an Army of 


General McNaug! 
plans, the Canadian Army in Britain will have a 


Corps, “a da ointed at the heart of Berlin,” as 


ton has graphically put it. Under 


r proportion of armoured troops than any Army in 
rid. That isn’t just for defence—that is to be ready 
attack. For the offensive is ahead; the attack will 


and be sure Canadians will be there. 


Canadians are in the Caribbean, in Newfoundland, 
in Alaska, and Canadian tunnelling companies 
for a long time past been laboriously and effectively 
ating at Gibralt the only toe-hold the United 
ons have on Continent of Europe The Rock 
be held and it may be that the skill and industry 


ese troops made up from the hard rock miners of 


Dominion will be no small factor in the defence of 


LOrtress 


Che task of oun Ops in Britain has been a wearing 


taking their full share in helping to hold the line in 
fortress of freedom through days and nights during 


» long years and and training and fitting them 


s for whatever job might come any time, anywhere, 
how. In the Battle of Flanders in 1940 they were 
their way to the Continent no less than three times. 

they were at the point of embarkation, once they 


actually embark and once they crossed and pene 


d about 200 miles into France. Each time, however, 
ugh no fault of the irs they wert recalled due to 
nges in the plans of the High Command. 


But there were xpeditions from which our men 


Britain were not recalled until they had finished their 
[he Canadian ingent to Spitzbergen diligently 
ned and prepa and made that voyage of over 
1) miles to tha ind in the Arctic Circle to destroy 
rything of military value, Germans included. To 


r everlasting d ointment there were no Germans 


they found to destroy and Spitzbergen’s fur 
utility as a northern enemy base was finished afte 


expedition got ugh with it 


[hen there is Die} \t long last the occasion came 
which the Can in Army in En 


for nearly 


land had, some of 


ars, possessed their souls in pa- 


ce or rather patience’ because our men have 


ivs been consu d with eagerness to come to hand- 


with the H 
h of August 


[heir hopes were realized on the 
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You have read the exploits of that great day, with its 


record of boldness and fortitude and valour. ‘The world 
has been thrilled by the countless deeds of heroism and 
of dauntless courage and of unselfish shining sacrifice 
The United Nations have been heartened by the con 
ception of the operation, the hard blow it dealt to our 
enemies, its demonstration of difficulties and of possibili 
ties, and as important as any its achievement of superb 
coordination and cooperation between the four different 
national contingents comprising the ground force and 
between the Army, the Navy and the Air. The universal 
testimony is that the selfless devotion and courage and 
skill of the Navy and the Air Force were beyond praise 

That operation was no .¢ss significant for you than 
for us, when a battalion of the United States Rangers, 
with a fine tradition of a century and a half, had their 
full part, side by side, with our Canadians, and with the 
British and the Free French. That was an inspiring 
omen. 

Ihe losses were heavy. The grateful sympathy of this 
whole Continent goes out to the bereaved, the wounded 
and the prisoners. They have this consolation that al 
though the price was great the valor and the sacrifice 
made the gain to the cause of freedom inestimable 

Canada’s soldiers have written many imperishable 
names in the record of valiant deeds: Ypres, Courcelette, 
Vimy, Passchendaele, Amiens, Valenciennes and many 
others. To these we humbly and gratefully add 
Dieppe. 

In Canada (besides the 4th Armoured Division and 
2nd Army Tank Brigade which we expect to send ove1 
seas) we have all our Coast Defence Units, Infantry, 
Artillery, Searchlights, Signals, and many others. We 
have the Veterans’ Guard, we have internal security 
units, we have nearly 80 training establishments and 
camps and, besides all these, we have the 6th, 7th and 
8th Divisions mobilized or mobilizing. There are ove 
800 separate units in Canada, big and little; there are 
over 950 abroad. 

To sum up, the Canadian Active Army today, (apart 
from the Reserve Army) consists of about 40,000 called 
up for duty in Canada and upwards of 320,000 overseas 
and in Canada who have enlisted for service anywhere. 
Here again in the Army as well as in the Air Force young 
men from the United States stand shoulder to shoulder 
with our Canadian boys. We are tremendously proud to 
have in the ranks of the Canadian Army over 11,000 
men who came to us from south of the line. From what 
I have seen and heard about them you should be proud 
of them too. 

Taking the fighting services together, and without 
counting that 40,000, there are in the Navy, Army and 
\ir Force over 475,000 officers and men voluntarily en 
listed for general service anywhere. That force would 
be equal to nearly six millions on the basis of population 
of the United States. 

But Canada’s war activities are not limited to the 
fighting forces. Between 800,000 and 850,000 men and 
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women are engaged directly and indirectly in producing 
munitions and war supplies. 

In the Great War Canada turned out shells and rifles. 
In this war there is hardly an item of a long, long list 
of war equipment which is not being produced in 
Canadian factories or Canadian establishments. 

Ships, planes, Bren guns, heavy machine guns, Brown 
ing guns, sub-machine guns, anti-aircraft guns, anti 
tank guns, trench mortars, 25-pounders, naval guns, 
tanks, Universal carriers and motor transport are just a 
few of the things that are rolling off the assembly lines 
of our Dominion, and Canadian guns and armaments 
and munitions of war and vehicles are to be found in 
practically every theatre of war in the world today. 

This year we took on a new obligation. Canada this 
year is making an outright contribution without cost to 
Britain of munitions and supplies totalling one billion 
dollars. A billion doesn’t mean much to most of us, but 
it helps to understand its magnitude when I tell you that 
that amount alone, that contribution to Britain in this 
one year to help in what is Canada’s war, is about five 
sixths of the total expenditure which Canada made fo 
1914 until the 


Up to the end of this fiscal year Canada will have spent 


war from Armistice. 


directly for war purposes more than three times what 


she spent in six years from 1914 to 1920, that is during 
the whole of the Great War and during the period of 
demobilization, and the billion dollars in munitions 
and suppliés to Britain has to be added to that again. 

mistakes, we have made 


work; 


have pl nty of them; but 


Don't think we haven't made 


lots of them, at least where I don’t think we 


haven't troubles, we have—we 
very often the people who have no mistakes o1 troubles 
and “no 


are those whose score board shows “no hits” 


runs” along with “no errors.” And finally, please don’t 
get the idea that we 


we think we are doing enough. 


are satisfied or complacent or that 
We are 
only too well that there must 


not satisfied, we 
never will be. We realize 
be a constant, relentless, industrious and eager endeavon 
and 


to find and to use every means which will better 


increase and accelerate our contribution. The most will 
never be too much. 

I am back to the partnership. This is not a one Nation 
show. This is a common effort and all that you are 
putting in and all that we are putting in is for the part 
nership. And it’s no limited liability partnership at that 
It’s a partnership in which we are resolved, as 1 know 
you are, to spare nothing and to stop at nothing which 
we can give or do to help defeat the gang of bandits 
which threaten us as they threaten the world. 

We on this Continent have shown unmistakably that 
it is a joint venture. Let me mention an instance or two. 

On the Atlantic the plans for joint defence are in 
Ou | 


Commanders are in closest col- 
laboration both in preparation and action. 


full operation. 

In Alaska tonight side by side with your forces are 
Squadrons of a Royal Canadian Air Force to help not 
only to resist, but to overcome the enemy. 
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You are supplying essential components for armament 
which we are making in Canada. We are supplying raw 
materials and finished munitions for you. 

And at Dieppe, as I have said, your troops gallantly 
fought shoulder to shoulder with ours, protected by air 
men of the Royal Air Force and the Royal Canadian 
Air Force and transported by ships of the British Navy 

North America is being heard from and what the 
world has heard so far is only a prelude to what is 
coming. 

Don't let me leave any impression that I have the idea 
that we, in North America, are the only people in this 
war. You and I know better. The North American 
nations represented here tonight are only two of many 
partners in that world-wide enterprise. We think we 
are making a sizeable investment in men, munitions and 
money in this common business of ours. Of the citizens 
of China probably twenty millions have been killed 
since war came to that country. Russia’s contribution 
in lives alone is already counted in millions, but Russia 
and China fight on. 

The sacrifices of the smaller nations are untold. The 
catalogue of crime which the Nazis have written in 
Holland, Belgium, 


Greece and Yugoslavia constitutes an enormity unparal 


Poland, Czechoslovakia, Norway, 
leled in world history. Yet these undaunted people will 
continue to resist until their day of liberation. 

And it makes one humble, indeed, to speak of wai 
effort in the presence of my fellow guest, Sir Walter 
Monckton, typifying as he does people of the British 
Isles. For fortitude and pluck they are the admiration 
of the world. 

Sea approaches and supply lines menaced by sub 
marines and enemy bombers; the ceaseless threat of 
enemy aircraft raining destruction on cities, towns, vil- 
lages and countryside; the constant peril of relentless 
death have not broken their spirit. And their fortitude 
has been matched by their daring. 

They have shown the power of this thing called 
morale. The mind and the spirit have triumphed over 
the material. At the end of three years, with the con- 
stant menace of a powerful enemy only forty miles away, 
never a day without its danger of bombardment or raids 
or attempted invasion, and in spite of desperate efforts 
to find and to use every means which will better and 
flinching, more unbeatable, more resolute than ever. 

May I, (although “ex parte” so far as Sir Walter is 
concerned because I have given no notice) say a word 
about the contribution to the partnership by these kin 
of ours, from our common Motherland. 

We, on this Continent, and I include Canada, have 
short memories, and there were a good many things in 
the early days of the war which only Britain could 
supply and which Britain did suppiy out of her meagre 
store, to those of us who required equipment. But apart 
from that through these three long years Britain has not 
hesitated time and time again to go short herself to send 
men and equipment, and that means ships and escorts 
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ell to the far-flung battlefields of the world. 


n the early days it was men and equipment to the 
tinent and if it hadn’t been fon Dunkerque you and 


ight not be in this comfortable gathering tonight. 
n it was to Libya and the Middle East and then it 

s to Greece and to China and to India and to Russia, 
nention only a few 

f we would catalogue the things that Britain has done 

the readiness her people have shown to deny them 

es, to run the risk of depleting their resources at 


i to help piece out the deficiencies around the world, 


would, I know, be a truer appreciation of our great 


tner who has been ready time and time again to put 


he hazard her all to save our common business from 


come but never have they shaken 


] 


in. Disasters have 
ner 
to where I began; the desirability, 


determination courage. 


nd SO | COTTE back 


common sense and the necessity of cultivating the 


it of confidence rather than the spirit of criticism 
the partners 1n this venture 
| think that besides all their war activities as citizens 


large, the members of the American and Canadian 


\ssociations can do a special job on this one. What 
nean is this: If we are worthwhile members of our 


ifession, we are worthwhile citizens of our country. 


are supposed to hold some place of leadership among 
friends. We 


1e facility for absorbing and evaluating facts and for 


] 


ir neighbours and are supposed to have 


wing reasonably accurate conclusions from them. 


man on the street does not bother too much with a 


iplicated set of facts. He is willing to take the impres 


ns from those who are competent to form them and 


1etimes—unfortunately—from those who are not. 


And | 


yfession; to be fired with a consuming zeal to learn 


member of our 


suggest this extra for every 


d to know and to tell not only what his own Nation 
doing but what the partner nations are doing as well. 
1 just to spread around “pollyanna” goodwill in the 


tract, but to seek to create and foster in his own 


untrymen belief and confidence in the sincerity, the 


faith of the Nations 
Some 


then don't 


Food 


hole-heartedness and _ the 


ith which he stands shoulder to shoulder of us 


ay not deserve it. If the facts show that, 


ke the case, but on examination I don’t believe you'll 


fuse many briefs 


And what is it all about? Why do men fight? What is 


for which they are ready to die rather than to give in? 


has become almost trite to say that the struggle is for 
edom. I hope that it will never be trite but I 
int to put it the other way around. This fight is a 


sht to avoid slavery. It may be the same thing but I 


uubt if we ever squarely face the fact that if we don’t 


in for national extinction and 
that 


n this war then we are 


tual individual bondage, and under the most 


ynstrously brutal tyranny that has ever been let loose. 
We are fighting for a new freedom and I believe it 
ll come, but it won't come if we lose the freedom we 
ave. We know perfectly well what has happened to 


> 
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the free people across the Atlantic. We took democracy 
for granted here, but we see a whole continent back to 
the night of the Dark Ages when the whim of the dicta 
tor or the monarch was all that was needed to deprive 
a citizen of his liberty, his property or his head and 
perhaps all three. 

We are beginning to realize that nobody else is going 
to save us from a similar fate; that we have just got to 
do it ourselves. And it is going to take all the self-denial 
and all the determination and all the courage and all 
the action we can muster to keep that same thing from 
happening to us. We must realize that we have to give 
up a lot of freedom for the time being but the more 
we give up the more likely we are to save it in the end. 

In the dictator countries this surrender of individual 
freedom for the good of the State is imposed by the 
tyrant and the secret police. A democracy boasts that 
it disciplines itself by measures approved by its own 
freely elected parliament; but we should be ready to 
make the degree of discipline and the extent of self 
denial as great in the one case as in the other 

This then to us all as citizens at large; never in history 
has there been such a challenge to free men as to-day 
We must get it out of our minds that we can blue-print 
our lives or plan our individual activities for the next 
five years with an eye to personal interest. The times 
call for men and women to live dangerously, socially and 
economically as well as physically. To save what we 
have we must risk what we have; there is no dependable 
Maginot Line in these days to protect social welfare o1 
economic security any more than there is for military 
safety. Does oun business ol profession bec kon us? I] here 


the State to save 


is only one business today. To serve 
our freedom, and if we don’t make that business a suc 
cess, nothing else matters. Every avocation has to be a 
subsidiary of that supreme business. Men and women 
must accept willingly and cheerfully the obligations 
the inroads on liberty—which the State imposes for the 
good of all. 

For most of us this living dangerously doesn’t involve 
any risk of life or limb. There is no glamour about it 
It’s a drab sort of war work and our names won't be in 
the papers. It means giving time and effort and interest 
to the comfort and the welfare of our sailors and soldiers 
and airmen. It means paying taxes and more taxes. It 
means going without help to spare a man or woman for 
the armed forces or for war industry. It means doing 
without things or doing with less of them so that there 
will be enough equipment, enough clothing, enough 
food for the Fighting Services or so that the people who 
make these things can be released to go into the Armed 
Forces or into war production. And believe me, gasoline 
and tires and sugar and tea and coffee and silk stockings 
is only the beginning of the list. 

It means giving up two of the hardest things to part 
with which we have, time and comfort, and toughest of 
all it means being heedless of private ambitions. Heavy 


sacrifices you say? I don’t believe that the word sacrifice 
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should apply in war to anything less than the gift of 
life itself. 

Ihe surrender of individual liberty and the pledge 
of life by men of the Fighting Services make our incon 
veniences and our discomforts and our submission to 
regulation and our self-denials small indeed. 

Go to a home in Windsor from which four sons are 
missing, and talk with that gallant, undismayed, un 
Scottish 


complain about the taxes and the gas rationing! You 


daunted mother, and then come and 


away 
will come away thanking God that character and forti- 
tude still live, and that we have a chance to do some- 
thing, and to give up something to save our own free- 
dom, and to make us worthy of such men and of such 
mothers. 

But while we can never match their heroism and thei 
sacrifices, yet in these daily rounds of what are our wat 
duties, disagreeable and uncomfortable though some of 
them are, we can show a fighting spirit just as uncon- 
querable and just as bold and just as determined as 
theirs. We can live dangerously. 

Fellow members of this partnership, both countries 
represented here tonight know the price of freedom. We 


thought the price had been paid; we thought that 


freedom was secure. But we forgot that freedom is 


constantly beset by enemies—ignorance, superstition, 
indolence, the poor man’s craving for food, jealousy 


and the strong man’s lust for power. 


And again the battle is on. Once more the issue is 
“freedom or slavery.” 

Oh, Freedom! thou art not, as poets dream, 

A fair young girl, with light and delicate limbs, 

And wavy tresses gushing from the cap 

With which the Roman master crowned his slave 

When he took off the gyves. A bearded man, 

Armed to the teeth, art thou; one mailed hand 

Grasps the broad shield, and one the sword, thy brow, 


Glorious in beauty though it be, is scarred 

With tokens of old wars. 

My friends, the freedom we must keep is no wistful 
sentiment but a virile, militant way of life. To us, to 
all of us, the challenge comes. Some say we belong to 
an age which has grown soft and flabby amid the com 
forts and luxuries of modern days. I say to you that ours 
is the duty, ours is the privilege, yes, and ours is the dire 
necessity to show that we are still strong each in his 
own place, to strive and to endure and to conquer, and, 
in a word, to prove to the world of today and of 


tomorrow that our freedom is a freedom which can fight 


THE LEGAL PROFESSION AS SEEN THROUGH THE 
EYES OF A LATIN-AMERICAN’ 


By DR. RICARDO J. ALFARO 


Of the Panamanian Bar 


APPRECIATE as one of the highest honors I have 

ever received the invitation tendered me to address 

this representative audience on this important occa- 
sion. 

You are convened here in order to discuss problems 
relative to your organization, your laws, and your 
practice of the law. On these matters there is nothing 
I could say to you. The only reason I have been asked 
to address you is undoubtedly that I am also a lawyer. 
I think it appropriate, therefore, to take for a topic of 
my talk the common bond of our profession, as seen 
through the eyes of a Latin lawyer. 

The legal profession has given rise to the most con- 
tradictory judgments and opinions. To some, the lawyer 
is a worthless, useless parasite, a perennial protagonist 
of all imbroglios, scrambles and crookedness. I remem- 
ber reading in the early histories of the Spanish colonies 


*An address delivered at the Second Session of the Assembly, 
Detroit, August 26, 1942 
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many instances where the conquistadores wrote letters 
to the King begging His Majesty not to allow any 
letrados, lawyers, to come to the Indies, for they were 
sure to bring only trouble and discord to the newly 
settled lands. Others have compared the lawyer to 
that monkey of the fable who was called upon to 
decide a dispute between two animals, each of which 
The monkey 


claimed exclusive right to an oyster. 


listened very attentively to the arguments of the 
litigants; then he took the bivalve, opened it, gave a 
shell to 


the oyster. An old Spanish satire compares the lawyers 


each of the contenders, and he himself ate 
contending on the opposing sides of a lawsuit to the two 
blades of a pair of scissors. Each one rushes against the 
other and nothing happens to either, but the stuff that 
gets between them comes out cut to pieces. Jamaicans 
have a peculiar way of pronouncing English, and on 
one occasion an old Jamaican living in Panama got in 
trouble over some property he owned. He went to see 
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eputable attorney and after reciting all the circum- 
ices of the case said: “So, you see Sah, what I need 
1 lahya.” “A lawyer, you mean,” corrected the at- 
ney. “Anyway, Sah,” replied the West Indian, “Ah 


ays thought lahya and lohya is all the same.” 


But aside from all jocularity, the truth is that perhaps 
is no other profession in which more good or 
re evil is likely to be done by the professional. It 
in instrument for deception and mischief in the 
nds of the rogue and it is a priesthood of justice in 
se of the honest lawyer. It descends with the 
ttifogger to the barren field of empiricism and it 
irs to the lofty heights of philosophy with the jurist 
oO investigates, discovers and teaches the first causes 
| the ultimate reasons in the science of the just and 
unjust. The tyrant makes use of the law in an 
mpt to camouflage his crimes, and the free man 
sorts to law in order to combat tyranny. Wickedness 
s invoked it to convict the innocent or to save the 
ilty. And Justice has used it to go to the help of the 
pressed or to restore freedom, honor or property to 
se who have been deprived of them. In short, 
epending upon whether it is in corrupt or clean hands, 
legal profession sullies or purifies, destroys or revives, 
isurps or restores, ruins or saves 
But the fact that the crooked may betake to the legal 
ofession for evil purposes does not take away from 
the luster with which it has always shone in society; 
ecause its origin is found in human nature itself, be- 
ause its purposes are sacrosanct, because its field of 
ction embraces all the activities of human progress. 
In primitive societies—necessarily crude and barbaric 
there has always been some form of power which 
xercised the function of deciding disputes. Before that 


idimentary authority men were required to appear 


for the purpose of defending their life, their honor, or 


ir property, and ordinarily there has been a friend, 
i relative perhaps or a man recognized as outstanding 
for his ability or for his honesty, who undertook the 
pleading when the aggrieved party—a child, a woman 
an insane person—was unable to defend his or her 
hts. This primitive form of the legal profession in 
the infancy of civil societies went on developing and 
rfecting itself, and gradually acquired greater ascend- 
ncy, as a system of laws and individual liberties were 
leveloped in each country. 
History tells us very little about the condition of the 
gal profession in the Oriental empires. The cause of 
that is undoubtedly that the profession could not 
flourish in despotic monarchies, where the will of the 
vereion was the only law. Nevertheless, a noted 
Spanish author affirms having found in the code of 
Manu the provision that, although in India the defense 
is always personal, when the aggrieved parties did 
it feel strong enough to advance or maintain their 
llegations, they could call upon their relatives or friends 
r help. There was, furthermore, a caste of wise men, 
arned mentors resembling jurisconsults, who en- 
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lightened the people with regard to the law, and who 
could accept no compensation for the exercise of then 
exalted office. Something similar existed among the 
Chaldeans, the Persians, the Babylonians and the Jews. 
The need for defenders or lawyers must have been more 
acutely felt in Egypt, where verbal pleadings were pro 
hibited, because it was feared that the gestures and 
expressions of the orators were liable to have undue in- 
fluence on the minds of the judges. Consequently, those 
who could not write or did not know the law were 
bound to have recourse to those who could plead in 
writing. 

But the human spirit always strives to liberate itself 
from any fetters hindering its free flight. So, when civili- 
zation passes from Egypt into Greece, individualism 
asserts itself, philosophy soars, the sovereignty of reason 
is enthroned and democracy for the first time, illumines 
the world. Jurisprudence then is not only the art of 
applying the law, but also the science of making the 
laws. The lawyer belongs simultaneously in the 
Areopagus and the Agora, and the science of law reaches 
its loftiest summits when the voice of Demosthenes re 
sounds from the hill of the Acropolis and offers to the 
admiration of the ages the most perfect models of 
political and forensic eloquence. 

Of course, jurisprudence and politics are quite 
different sciences, but they are closely allied. Politics 
seeks jurisprudence because the science of government 
must rely on the science of law in those countries where 
it is the law that reigns and not the will of a despot. 
The lawyer in turn is called upon to act in politics by 
the very nature of things, but his real field of action is 
the bench and the bar, and the proper fruits of his 
profession are the complaints, briefs, opinions, decisions, 
formulas, consultations and commentaries which adorn 
and enrich the law. 

It is necessary to turn to Rome in order to see juris 
prudence shine in all its purity and splendor. In Rome 
the legal profession not only isolated itself, so to speak, 
but those who engaged in it speeialized in its different 
branches. There were the regular lawyers, who pleaded 
in the Forum the cause of their clients; there were the 
professors or legists, who from preference devoted 
themselves to teaching the science of law: there were 
the jurisconsults, who constituted the flower, the elite, 
the aristocracy of the profession, for, as the great Cicero 
said, “if it is desired to deserve the title of jurisconsult, 
it is necessary to have a deep knowledge of the laws and 
customs in force in each place, and to be a master in 
expounding, in writing and in advising.” The juris- 
consults interpreted the laws, complemented their defi- 
ciencies, clarified their obscurities and commented on 
them with that luminous reasoning which made the 
French D’Aguesseau say of the Roman jurists: “It seems 
that only to them has the goddess Justice fully revealed 
her mysteries.” 

In the annals of Roman jurisprudence there stand 
out, written in imperishable characters, the names of 
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Publius Scaevola and Cicero, as profound in their 
knowledge as eloquent in their speech; of Salvius 
Julianus, who wrote the Perpetual Edict; of Gaius, 
whose legal works placed him at the head of the ancient 
authors and commentators; of Papinian, to whose scien- 
tific authority Emperor Valentinian III granted the 
privilege of deciding ties in the rendering of opinions; 
of Ulpian, Modestinus and Paulus, whose doctrines be- 
came laws; of Tribonian, who by command of Emperor 
Justinian, carried out the titanic task of codifying into 
one single body all the laws of the Empire. 

Neither the legal profession nor the Roman law 
perished with the fall of the Roman Empire. On the 
contrary, the Middle Ages gathered as a priceless herit- 
age the civil institutions of Rome; the science of law 
found a quiet refuge in convents and universities; and 
while it is true that the world failed to see jurists who 
could equal in stature the Roman giants, there arose 
the commentators and annotators who kept alive the 
cultivation of the Roman law. Those were, furthermore, 
the days of the great theologian-jurists, when theology 
was an all-comprehensive science embracing the vital 
questions relative to the conduct of man, the days of 
Thomas Aquinas and Abelard, of Albert the Great and 
Marsilius of Padua. Paris, Salamanca and Bologna were 
the three most famous centers of legal studies. Justinian’s 
Corpus Juris Civilis was the beacon light of men 
devoted to the law, and the legal profession gathered 
both honors and profit. The universities 
created the degrees of Master and Doctor of Laws, and 
medieval customs granted to lawyers the pre-eminence 
and privileges which showed the high esteem in which 
they were held. Occasionally, there appear exceptional 
geniuses. In one period it is Irnerius, who founded in 
Bologna the school of the commentators. In another, 
it is Alfonso X of Castile, popularly known as Alfonso 
the Wise, who strode centuries ahead of his contem- 
poraries, created in the Castilian tongue an indigenous 
law, founded on the Roman law, but emancipated from 
it, and handed down to posterity the magnificent 
monument of the Seven Partidas, which men will never 
cease admiring. In a later period it is a friar named 
Francisco de Vitoria, who with a vision far beyond his 
day, laid down the foundations on which a hundred 
years after him would be erected the imposing structure 
of international law, and whose glory as the true finder 
and founder of the law of nations has been revindicated 
by an American jurist, our beloved and admired 
colleague and friend, James Brown Scott. 


medieval 


Under such conditions the legal profession enters the 
Modern Age and gets ready to participate in the great 
spiritual evolution brought about by the Renaissance 
and the Reformation. Jurisprudence ascends to great 
heights with Cujas and Hugo Grotius, who, with the 
aid of philosophy, penetrate regions hitherto unknown 
to human thought; with Pufendorf, who assimilates, ex- 
pounds and expands the juridical conceptions of his 
day; with Vattel, who compiles, arranges and comments 
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on the principles of the law of nations; with Beccaria, 
the renowned reformer of the penal science; with the 
great Bentham, who advocates new methods, opens up 
unseen horizons and gives to juridical doctrines bases 
which some have sought to destroy but whose strength 
still defies adverse criticism. 

By the end of the XVIII century the lawyer is not a de- 
fender of lawsuits alone. His personality becomes more 
complex. As in the days of the Greeks, he is at the same 
time a jurist, a philosopher, a statesman and a man of 
action. Two revolutions are impending, which are des- 
tined to put an end to the feudal regime and the lawyers 
get ready to take up the formidable lawsuit of The 
People vs. the Kings. They proclaim the unalienable 
rights of man to life, to liberty and to the pursuit of 
happiness. To that sacred cause, they offer their voice, 
their pen, their arm and their blood. In America we 
identify as lawyers most of the towering figures among 
the framers and signers of the Declaration of Indepen- 
dence and the Constitution, among them Jefferson and 
Madison, Adams and Hamilton, Robert Livingston and 
Gouverneur Morris, Rufus King and the Pinckneys. In 
France were also lawyers—Mirabeau and Danton, Des- 
moulins and Robespierre, Boissy d’Anglas and Merlin. 
As democratic institutions are consolidated, and com- 
merce is extended, and navigation expands, and interna- 
tional relations grow closer, the work of the lawyer be- 
comes more comprehensive, more indispensable, more 
multiform, more protean. For, as brilliantly stated by 
Justice Brewer, “the mystic force which preserves and 
promotes civilization, and makes possible its success and 
its glories, is the Law, and those who officiate at its altar 
and keep alive the sacred fire, are those who glory in not 
having any higher title than that of jurisconsult.” 

There is, my friends, no human power strong enough 
to wrest prestige and preponderance from the legal 
profession. For the practice of law is the struggle for 
Right, and Right constitutes the very essence, the life 
of civilized society. There is no other career more in- 
herently democratic and liberal, because one of the 
cornerstones of democracy is equality before the law, 
and by a curious paradox, the legal profession, which 
originated in the inequalities of men, has for its essential 
purpose to assert their equality before the law. Without 
the action of the lawyer, the audacious will trample the 
timid under foot, the magnate will oppress the destitute 
with impunity, insolent wealth and sinister influences 
will encounter no check on their unscrupulous actions. 

The role of the lawyer in society has its most simple 
explanation in the fact that all men are not in a position 
exactly to know their rights, and hence, to decide 
whether they must fight for them or yield to the claims 
of an opponent. By a juridical fiction which is inevit- 
able, it is assumed that the law is known by each and 
every member of society. But this assumption is far from 
the facts. 
Much less can they understand, interpret and appl) 
obscure, difficult or ambiguous precepts. Relationships 


All men cannot and do not know the laws 
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mg men are too complex and they become more so 
civilization creates new necessities and imposes new 
eptions and new m¢ thods. The laws become just as 
iplex as the relationships they regulate, and the 
nce of their interpretation and application requires 
work of a specialist devoted to that science. That 
cialist is the lawyer. “How can it be explained,”— 
the great Spanish jurist, Santa Maria de Paredes 

it rights are the essential property of every human 
they 


g and yet engender a profession which can 


be exercised by a few individuals? The reason is 


[he principle of the division of labor, 


nded upon the various aptitudes of the individuals 


simple: 


d on the mutual help of men through exchanges 
ong themselves, does sufficiently justify the existence 
the legal profession as well as that of all human pro- 
sions. Rights are, indeed, an inherent property of our 
rsonality, which nobody can cast aside, because it is 
element of our nature; but the exercise of our rights 
an activity which requires special knowledge and 
quate work. Hence, 

] 


nd exercise our rights 


although all of us must know 


there may be, nevertheless, some 
devoted to the realization of the juridical end, in the 
devotes himself to the esthetic 


ime way as the artist 


d, and the scientist to the scientific, without, for that 
ison, truth and beauty ceasing to be the patrimony 


f all mankind.” 


Chis is, my friends, my general conception of the legal 
fession, as inspired by the Latin sources of juris 
udence and by the juridical development of the Latin 
uuntries. But I venture to express the belief that we 

all in accord in regard to the historical, ethical, 
cial and juridical aspects of our profession. Of the 
O great systems of jurisprudence functioning in the 
Common Law, 


stern hemisphe you represent the 


represent the Civil Law. There are great differences 
tween the two, as regards the manner in which legal 
rinciples are interpreted and applied, the manner in 
hich justice is administered by the courts, the manner 
which lawyers investigate and expound the law of 


he cases wherein their clients assert rights or Oppose 


claims of other parties. But when we get down to 
he basic principles, when we search for the ultimate 
onceptions of what is licit and what is illicit, in an 
ndeavor to apply remedies to wrongs and to define, 
rights inherent in the human 


ssure and protect the 


ersonality, we are bound to see that those differences 


ire more a matter of form than of substance. 


Competent authors have dealt at length with the 
ibject of the historical evolution of the two systems, 
nd have fully demonstrated that the Common Law has 
the that the 
Civil Law countries in turn have been largely influenced 


orrowed extensively from Roman Law; 
y Anglo-Saxon political and juridical conceptions; and 
hat right here, in your great country, the legislation of 
me of the states constitutes a veritable blending of 
Let us take, for instance, the case of 


he 


ne two systems 


Equity jurisdiction rigors of the code system do 
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not allow any such thing as a special administration of 
Equity by the courts. Yet, it appears as an incontroverti- 
ble fact that in the evolution of Chancery jurisdiction 
the English Chancellors were largely inspired by both 


the Roman Law and the Canon Law. And indeed the 
jurisdiction of the Chancery court is clearly a’revival of 
the jurisdiction exercised by the Roman Praetor, who 
drew on the jus gentium to relieve the rigors of the 
jus civilts. 

Lrust 
legislation is recognized as a development of the Com- 


The case of the trust is especially interesting. 


mon Law. Yet, it is evident that in substance the system 


of Uses and Trusts was a transformation of the old 
Roman fidet commissa, and that the two institutions 
were developed exactly for the same causes, for the 
Now the 


civil law countries are recognizing the admirable use- 


same purposes, and by the same methods. 


fulness of the trust law and are beginning to borrow 
and incorporate its principles and procedures from the 
The 
corpus is in reality a reproduction of the old Roman 


Anglo-Saxon countries. famous writ of habeas 
interdict de homine libero exhibendo, and many of the 
rules contained in the doctrine of torts are found in the 
civil laws on obligations arising ex delicto and quasi 
ex delicto. 

In this connection I desire here to tender most hearty 
congratulations to the American Bar Association for 
the splendid work that its members have accomplished 
in setting up an Inter-American Bar Association, and for 
the unswerving support that the national and the state 
Bars of the United States are giving to that continental 
The Bar 
started, with signal success, the work of bringing together 


organization. Inter-American has already 
the lawyers and jurists of all the nations and peoples of 
the new world, including Canada and Puerto Rico, with 
a view to a better mutual understanding of our legal 
systems and a more effective harmonization of our laws. 
It will 


have a beneficial effect on our industry, our trade, our 


The necessity for this kind of work is obvious. 


navigation, our relationships of all sorts, and especially, 
it will have the effect of uniting the spiritual forces 
represented by the legal profession of the three Amer- 
icas in this critical hour of human history. 

The most substantial point of contact between the 
men who are governed by the Common Law and those 
who follow the Civil Law is that all our statutes, all 
our political principles, all our procedures for the ad 
ministration of justice, all our rules concerning the 
exercise of the legal profession, are predicated on the 
immutable bases of the sacredness of human life and 
For that 
reason, at this very moment when life, liberty, dignity 


the liberty and dignity of the human being. 


and civilization itself are threatened by despots intent 
upon destroying the sovereignty of the law and setting 
up in its place the sovereignty of brutality and force, 
lawyers are placing themselves in the vanguard of those 
forces which fight for the perpetual preservation of 
Right and Justice all over the world. 
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LAWYERS AND THE WAR 


By Honorable STANLEY REED 


. Associate Justice, Supreme Court of the United States 


HE Bench and the Bar” is for me a phrase that 
gathers lawyers into one group rather then em- 


\\ 


phasizes their differences in viewpoint. With 
identical educational backgrounds, a similarity of pro- 
fessional experience, continuous interchange of in- 


dividuals and a like devotion to the administration of 


justice, all lawyers continue as a homogeneous section 
of our people under whatever particular subdivision of 
the profession each may be chiefly engaged. Consequent- 
ly, I speak tonight as a member of the American Ban 
Association given the privilege of talking to my asso- 
ciates in the law, and our guests from beyond our 
borders, by the courtesy of the dinner committee. 

This convention is held for one purpose. To enable 
our Association by conference and discussion to mold 
and encourage the efforts of lawyers toward victory. 
Whether your contribution is as direct as an enlistment 
in the fighting forces or as remote as professional advice 
to a war contractor, this meeting was designed to help 
in the successful accomplishment of your aim. Con- 
sequently my remarks at this gathering of members and 
their friends may appropriately pertain to the activities 
of lawyers as such in this titanic struggle. 


Voluntary Participation in the War Effort 


I shall not assume to suggest to any man a specific 
test of his obligations for voluntary participation in the 
war effort. For each, his decision depends upon so many 
factors beyond the understanding of the observer, that 
one who may shirker, 
example of complete dedication to the success of our 


seem to others a may be an 
arms. Nor is there occasion now to discuss the part the 
lawyer takes, at the request of our authorities or in 
keeping with our laws, along with his fellowmen in all 
walks of life, in civilian or military enterprises which 
are a part of the war organization, itself. In Civilian 
Defense, in the Red Cross, legal aid for the military, in 
high and low administrative posts and in the armed 
forces, lawyers of every degree, teachers, judges, special- 
ists and scholars are contributing, with enthusiasm, their 
work and their lives to the common goal. In these 
services, our efforts are as those of other men. 


I turn to a need of our present life which can be 
particularly well furthered by the members of our pro- 
fession, whatever their other activities may be. This 
need is the adjustment of our people to the changes in 
political, economic and social life, which have been and 
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will be compelled by this global war. These changes 
may be brought about by legislation or the mere force 


of world events. 
Lawyers Can Adjust the Public to Changes 


For such service, it is not necessary to inventory Our 
qualifications, as was done for the scientists, nor to 
create for the lawyers an army corps, as is being so 
wisely done for the specialists. Our whole training has 
been directed toward an understanding of how, through 
a social compact, man may preserve the natural rights 
of his existence while accepting the reasonable require- 
ments of government. Not only has our training been 
directed at an understanding of social movements but 
also our experience has taught us to translate that under- 
standing into the actualities of normal life. Let us 
use as a specific example of what lawyers may do in 
adjusting the public to changes, a highly controversial 
subject. The National Labor Relations Act was drafted 
to compel a recognition of what its proponents looked 
upon as a desirable implement for settlement of disputes 
between labor and management—collective bargaining. 
Before and after passage its desirability and validity 
were naturally violently debated. With the acceptance 
of the constitutionality of the broad principles of that 
act by the courts and industry, however, active opposi- 
tion ceased and lawyers are called upon by labor and 
capital to polish and fit the theory of collective bargain- 
ing into the social structure. The Nation has gone 
through the same process with many other important 
laws, such as the federal banking acts or the Sherman 
Act. By adjustments of the public to new conditions, 
lawyers assist in the transition stages. 

Such adjustments require wise and continuous effort. 
Thete 
personal interests lie in the continuation or reestablish- 


are large sections of our population whose 


ment of existing or former privileges. The inevitable 
conflict between advantages to the individual and ad 
vantages to the Nation arises. It is, for instance, quite 
improbable that an industrialist accepts the Wagner 
Act with the same enthusiasm as a labor leader. As 
burdens of taxation press heavily upon the holders of 
credits, the taxpayer is not in a mood to weigh objective 
ly the good accruing to him from the civil and military 
activities of the government. Concepts of individualism 
derived from the philosophers of the French Revolution 
require considerable adaptation to fit into modern ad 
ministration. The the statesmen are 
quite likely to take some color from their appraisal of 


conclusions of 
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immediate political implications. Consequently, 


is a never ending need for sensible efforts for 


meciliation of views, adequate to permit efficient 


Tess toward our goal. 

\ policy ol general cooperation in plans already 
yted should encourage suggestions for improved 
if such 


hods of administration. So much the better 


restions come in the form of what is known as con- 


ctive criticism, but even the simple pointing out of 


ities, that is, shall we say destructive criticism, 


be most useful. One who sees an injustice may not 








: » be able to offer a remedy. Yet without disclosure, 
wrong can easily be perpetuated beyond the time 
ssary for correction. It cannot fairly be said that 

ptance of policy conclusions or changed social con- 


ions is an adaptation of the leadership principle to 


United States, or a surrender of individual rights. 


Let us apply these thoughts to a concrete situation. 


\ssume the executive, under valid Congressional 
: ithority, determines that for us meat rationing is 
s essential. Meat rationing thus becomes a settled policy 
' entitled to a trial through unanimous support. Accep- 
; tance of such a policy should not deter the public from 


nsisting that whatever method of rationing is adopted 
yuld be fair to producer, packer and consumer. What 
yers may help bring about, is whole-hearted support 
{ purposes, not silent acquiescence in errors of judg- 
ent. 
While, of course, legislators, editors, sociologists, busi- 
essmen and executives, all leaders of public affairs, 
fact, have the qualities essential to accomplish these 
eadjustments, lawyers are particularly competent for 


it purpose. Far more than any other group, they 
pur} g ] ) 


ombine the knowledge of past economic and political 





ee 


onditions with opportunity, because of their association 


ith business, government and social life, to fit the 


id situations into the new conditions. Success in 


ccomplishing this will depend on our ability to appraise 
he tendencies of the future just as much as upon our 


nderstanding of the past. 


vere RE Rae ek. 


j Service of Adjustment 
Chis service of adjustment is an intangible service. 
cannot be added up like bond purchases, nor will it 


ceive the public acknowledgment accorded success- 


l 


ful production. It is only a part, an important part, of 


protection of the national will for unity. A state 


mind, if you please, but a state of mind that counts 


upporting and civilian 


effort 


avily in martial ardor 


tivities. It is essential in every wat and will 


tinue its contribution to social welfare after the war. 
nponderable, however, though they may be, the means 
bringing about adjustments are not overly subtle or 
struse. 


I'he changes induced by the war are infinite. As 


iportant ones begin to form in the minds of the 


ithorities or the public, lawyers become cognizant of 


eir character. Whether the impending change is one 
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that requires legislation, like a declaration of war, or 
flows from events, like the rise of importance of air- 
planes, discussion prior to final determination must be 


open and free. I urge no placid acceptance of proposals, 
whatever the source. Investigation, discussion, examina- 
tion, limited only by the necessity for prompt conclusion, 
is the way. My point is that once freely 
decided controversy over execution should cease. The 


American 


reason for free discussion is to make choice effective in 
gaining support for the conclusion. When the rubber 
committee report is acted upon, solid backing will make 
it a successful method of providing rubber. Continued 
opposition, even though the opponents may be correct, 
will only thwart and hamper operation. Let criticism, 
constructive or destructive, follow as faults develop, but 
let us avoid continued opposition to the course adopted. 


It is when such decisions are made that the adjust- 
ment of the Nation to the conclusion can be furthered 
by the lawyers. At directors’ meetings, in conference 
with clients and in social contacts, we can point out 
that determinations had been reached through adequate 
consideration and that those charged with administra- 
tion are entitled to general support. Ungrounded 
suspicion of the motives of opponents of our views 
creates useless dissension. Failure of plans frequently 
silent, because of 
ignorance, during the formulation of the project. Unless 


stimulates criticism which was 
we are willing to accept conclusions as to actions and 
policy, we shall find ourselves following the suicidal 
course of those who accept nothing except complete 
agreement. 

Changes in our national life must necessarily occur. 
It is futile to expect that social, economic and political 
conditions will freeze into their pre-war form until 
peace. Finance, labor relations, methods of production, 
type of industries, management are in a constant state 
of flux and national attitudes must go through the 


same p! OceSsS. 


Now is the time to conquer friction in public func- 
tions. We do not need a Dunkerque, a Ukraine invasion 
or the breaking of a Maginot line to unite America. In 
the early stages of this struggle, some clung tenaciously 
to the hope that the whirlwind would pass us by. Swiftly 
moving attacks upon nations with ideals similar to our 
own gradually brought us to a realization that in this 
world there is not room for an Axis group, determined 
to rule by force, and a Democratic group, governed by 
ideals of equality, fair play and freedom. Silhouetted 
against distant backgrounds, the tragic fates of Greece, 
Poland and France teach the necessity of an armed 
might and an iron will that must succeed. The certainty 
and the promptness of that success rest upon national 
attitudes toward our problems. 


We can be confident of the strength of Democracy’s 
military forces. Russia and Great Britain have shown 
resolution and fortitude worthy of our alliance. The 
Dutch, the Norwegians, the patriots of Belgium and of 
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Jugoslavia await the signal for attack. When the seas 
are filled with carriers and the air with Flying Fortresses, 
Marauders, Airacobras, Kittyhawks and Mustangs, the 
United Nations will have their day, a day whose coming 


is to be made more certain by united civilian support 


Total and Efficient Civilian Support Necessary 


What must be achieved is total and efficient civilian 
support. To the present generations has fallen the 
obligation to redeem the freedom of mankind. For that 
purpose, we must first destroy the Axis strength. For 
this, national cooperation in war plans is obviously 
essential. When we appraise taxation as a part of those 
plans, the heavy burden is worthwhile. This fiscal year 
the national income will top the hundred billion level 
But with seventy-seven billion of proposed expenditures, 
taxation must be high to avoid excessive borrowings 
or currency inflation. Careful as government may be in 
expenditures and productive as the new taxation may 
prove, a deficit between receipts and expenditures large 
enough to call for universal and heavy bond buying 
from income and reserves is inevitable. Such purchases, 


too, must be weighed against the gains of victory 


Wealth would be useless to the vanquished. Expensive 
as winning may be, it is as nothing to the cost of defeat. 

Limitations tend to arouse popular objections, just as 
taxation does. It is quite impossible for the laymen to 
judge accurately the proper degree of rationing or cen 
sorship. Both are employed by every nation reached 
by the war. Accustomed as we are to complete freedom 
of expression, even the limitation against publicity for 
matters of military value to the enemy creates irrita- 
tion if not Opposition. Likewise some of our people are 
inclined to resent restrictions on food, gasoline or other 
consumable supplies. Simple suggestions that decisions 
on the necessity of these orders can only be made by 
those possessed of over-all knowledge of the controlling 
facts, are adequate to dispel such unhealthy attitudes. 
By tactful and forceful insistence upon these basic truths, 
lawyers can contribute greatly toward the preservation of 
our way of life. 

Willingly, we accept these obligations. We protect 
what we ourselves have created. This Democracy, with 
its virtues and its faults, is our handiwork. Some seek- 
ing selfish ends under stress of avarice may sacrifice 
honor to gain wealth or driven by uncontrollable ambi- 
tions connive at faithlessness to gain power. Such crimes 
shame the perpetrators but raise no doubt of the human 
We offer ow 


value and dynamic force of Democracy 


all for its preservation. 


No Coerced Minorities 


We, or our ancestors, came from across the seas to 
build in this New World a government devoted t9 th 
dignity of the individual. We wished a home where on 
might express freely his own ideas and hea those of 
others; where we might worship as we choose; where w 
might work at our self-chosen tasks and have a voice in 
the selection of our leaders; where the welfare of th 
people would have the sympathetic consideration of 
government. Here there are no conquered province 
no coerced minorities. We have pledged true faith and 
allegiance to this system. We shall, by our united and 
cooperative efforts, preserve, protect and defend its 
existence against all enemies, domestic and foreign. We 
reject the philosophy that life may be ordered only 
through tyranny and despotism. The form which thes 
threats against democracy may take is not important 
It is just as much tyranny, though it calls itself freedom 
It is just as much despotism though it declares it seeks 
only liberty. Working together, with tolerance for all 
and the will to adjust, any new domestic differences can 
be solved. 

This nation was founded by those who loved liberty 
like ideals, 
joined in the tasks of building and preserving this land 


Others, some of different blood but have 
of freedom. Side by side the sons of every clime labor 
to realize, here, the hope of mankind for the perfect 
State, a state where every citizen has equal rights and 
opportunities. Only vestigial remains of the racial antip 
athies of other continents persist. It is to be hoped that 
this mutual effort for our country will erase their last 
trace. 

May that Providence which has vouchsafed to this 
Nation during its life the growth in political and 
economic freedom, which has given to us, its citizens, a 
personal pride in its existence and a fervent hope for 
its continuance, enable us to overcome the difficulties 
which beset on every side the safety of our way of life 
By our supreme confidence in the power of democracy 
to prevail over every other form of government, we place 
our dependence upon the people, who make democracy 
Io its citizens, the United States looks for toleration, 
calmness, energy and harmony. With our liberties at 
stake, all have a part in national defense. That part 
each will carry out in a spirit of lofty patriotism. A 
century and a half of history has fused the states into 
a nation. Now, it is for us to show the world that we 
are also a united people. Unity is the source from which 
the power of victory flows. To promote and preservé 
that unity is a fitting task for the lawyers of America. 


News ° 
—/ IL ll your strength ts tn your union 


All your danger is in discord; 


Therefore be at peace henceforward, 


And as brothers live together. 


—Henry 
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Wadsworth Longfellow 
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AR changes the emphasis of our national life, 


not only as it concerns military service, indus- 


A IC aI is i ta Na a ag ch cas 


trial production and internal revenue, but in 


i more intimate and intangible phases as well. In no 
: rea of Our composite national consciousness is this 
ange of emphasis more marked than in our attitudes 
ward the foreign-born people who have come to live 
mong us. Our traditional, expansive welcome to the 
ppressed of all nations changes to an acrid challenge of 

: eir right and of their capacity to remain here. We ert 


the side of safety, perhaps, in “rounding up” those 


ho are subversive or disloyal. But, having done so, 


ind the first shock of apprehension having passed, we 


that most of these recent immigrants, like 


s or our forefathers, came here because they, too, pre- 


member 


rred the freedom and opportunity of America to the 
ppressions and restrictions of old, encrusted civiliza- 


ec ee 


ions; and that they, perhaps even more than many of us, 


a 


are passionately devoted to the ideals and principles 


te 


1 ipon which our civilization is founded. 


Naturally, our attention turns to the naturalization 
ocess, which provides the bridge from foreign alle- 


giance to American citizenship. Specifically, the thoughts 


{ lawyers and judges turn to the award of naturaliza- 
4 tion and the 
of which was delegated long ago,' by Congress, to the 


induction ceremony, itself, supervision 


judicial branch of our government. While no one ques- 
S tions the wisdom of that delegation of power, there 
are some who think that the courts have been too casual 
n its administration; that on some occasions the induc- 


tion proceedings have had little dignity; that in some 


a 


courts practices and routines concerning potential citi- 


" = 


ens have differed little from routines followed in deal- 





3 ng with potential criminals. 

(hat applicants for citizenship have often felt dis- 
appointment, not to say disillusionment, concerning 
naturalization induction proceedings, there can be no 
loubt. A recent example is found in the autobiography 
4 Eugene de Savitsch, the famous brain surgeon, pub- 
ished by Simon and Schuster in 1940, under the title, 
In Search of Complications. After graphically repro- 
lucing the “acrobatic explanations” of the Clerk, con- 
erning the preliminaries and procedures of the induc- 


TO DIGNIFY AND EMPHASIZE THE SIGNIFICANCE 
OF CITIZENSHIP 


By HON. JUSTIN MILLER 


United States Court of Appeals 
for the District of Columbia 






tion ceremony, and describing the paper-bound book 
which served “a two-fold purpose as a training course 
in the basic concepts of the American Constitution and 
as an advertising medium for light literature dealing 
with such widely diversified subjects as new tricks for an 
old dog and hints for overcoming sexual shyness,” the 
author concludes as follows: “My interrogator made it 
very easy. He was satisfied that I knew the name of the 
father of my new country and of Franklin Delano Roose- 
velt, that I was aware that Alaska no longer belonged to 
Russia, and that in case of war I would not be a slacker. 
Then in groups arranged according to nationality all 
applicants repeated the oath of allegiance before a 
bored and unresponsive judge, who hurried us awa) 
with a wave of the hand. Ten dollars was collected from 
each of us and with presentation of the receipt we were 
told that we had acquired a new country. J think most 
of us were disappointed that it had been such a routine 
affair devoid of any conscious effort to make us feel our 
future privileges or responsibilities.” [Italics supplied. ] 

It must be said in defense of our judges, however, that 
on those occasions when they may have seemed bored, 
or casual, or to have lapsed into routine, the inducing 
cause was pressure of harassing calendars, together with 
steadily increasing numbers of applicants for citizen- 
ship,” rather than lack of appreciation of the importance 
of the event. While lawyers and judges live largely on an 
intellectual level, they are deeply conscious of the emo- 
tional tides which sway the lives of most people most 
of the time, and of the possibilities for influencing, 
permanently, the lives and actions of new citizens, by 
a dignified procedure occurring at a time which should 
be one of great emotional exaltation. The same reasons 
which have persuaded university authorities to main- 
tain, in full flower, the medieval ceremonials of com. 
mencement time may, perhaps, be equally applicable to 
the commencement of American citizenship. All who 
are familiar with the emotional reactions which follow 
church and even lodge or fraternity rituals will under- 
stand the inherent possibilities. 

In any event, all will agree that the ceremonial of 
naturalization should constitute a solemn bestowal of 
the privileges of citizenship and an understanding ac- 





1. Act of March 26, 1790, 1 Stat. 103. 

~. The situation has been succinctly described by Judge Evan A. 
Evans, as follows: ‘““Many years ago when each applicant for citizen- 

ip was heard separately and the two witnesses were produced and 
worn in open court and examined, I sat not infrequently in the 
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District Court to help ease the burden which the many pending 
applications created. I have sat three days hearing some 600 appli 
cations. Since that time the citizenship applications are heard en 
masse, and there is nothing in the procedure to impress the appli 
cant with the solemnity and dignity which is required.” 
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ceptance of its responsibilities; that in the naturaliza- 
tion courtroom the alien should, actually and personally, 
sever the ties that have bound him to the land of his 
birth and begin his new life as a citizen in the land of 
that the therefore, 
should make a lasting impression upon him, then and 
established al- 


his adoption; courtroom scene, 


there establishing—if it has not been 
ready—the emotional basis of his loyalty. And all will 
agree that these considerations are vitally important 
in a time of national peril, when the loyalty of all is 
essential to victory. 

Impelled, no doubt, by these considerations, Con- 
gress has recently amplified the specifications, of its dele- 
gation of power to the courts, in a joint resolution’ which 
reads in part as follows: ‘Either at the time of the rendi- 
tion of the decree of naturalization or at such other time 
as the judge may fix, the judge or someone designated 
by him shall address the newly naturalized citizens upon 
the form and genius of our Government and the 
privileges and responsibilities of citizenship; it being 
the intent and purpose of this section to enlist the aid 
of the judiciary, in cooperation with civil and educa- 
tional authorities, and patriotic organizations in a con- 
tinuous effort to dignify and emphasize the significance 
of citizenship.” 

The first clause of the quoted language is explicit and 
has been generally and literally followed. In fact, the 
judges have, in many federal courts, long anticipated 
But the second clause 
requires interpretation in its application. Just what is 
the aid expected of the judiciary; how are they to co- 
operate with civil authorities, educational authorities 


the congressional suggestion. 


and patriotic organizations; and what is meant by a 
continuous effort to dignify and emphasize the signifi- 
cance of citizenship? Again, which civil authorities, 
which educational authorities, and what sort of patriotic 
organizations are contemplated by the resolution? 
Quite properly, it would seem, the heads of the Im- 
migration and Naturalization Service in the Department 
of Justice, and the United States Office of Education in 
the Federal Security Agency, assumed congressional 
intent to Of course, 
representatives of the former service have worked for 


include them in its resolution. 
many years with the judges in furthering the purpose 
set out in the resolution. And representatives of the 
latter agency have for many years encouraged the de- 
velopment of educational resources which would make 
available to aliens, opportunity to prepare for naturali- 
zation and citizenship. Soon after our entry into the 
war, representatives of these two agencies initiated a 


proposal for cooperation as contemplated by the joint 
resolution and sought the guidance of the courts in 
putting the proposal into operation. They requested th 
writer to act in an intermediary capacity, in their behalf 
He, in turn, asked the advice of Chief Justice Harlan 
F. Stone, who responded cordially* and approved action 
along the following lines: (1) Presentation to the 
Conference of Senior Circuit Judges, for its adoption, of 
a resolution which shall 
gressional joint resolution and request all federal judges 
to do whatever they can to carry out its purpose; 
(2) Consideration of the subject by each Judicial Cir- 
cuit Conference; (3) Designation, by the Director of 
the Administrative Office of the United States Courts, 
of a member of his staff to serve as a depositary of in- 


call attention to the con 


formation upon the subject and an answerer of questions 
concerning it; (4) Collection of 
District Judges, concerning methods of cooperation and 


information, from 
procedure ceremonies which they have used. 

During the intervening weeks a generous sampling 
has been made of the procedures and practices now 
being used by various federal judges, several of whom 
had, also, as judges of state courts, previously acted 
in naturalization proceedings. Generally speaking, the 
judges were strongly in favor of the several suggestions 
approved by Chief Justice Stone. In the succeeding 
paragraphs an effort is made to summarize the informa- 
tion and generalize the advice which has been received. 
Grateful recognition is due to district judges and circuit 
judges alike, for their friendly cooperation. Those who 
read farther will be impressed by the serious effort which 
is being made to achieve the purpose of the joint resolu- 
tion and by the imagination and resourcefulness which 
has been displayed in doing so. 

In view of judicial familiarity with standardized 
procedures—and the fact that Congress has on several 
occasions, recently, requested the judges to assume rule- 
making functions—it was thought proper, in the letter 
which was used for the present inquiry, to ask the judges 
to what extent the procedure of the induction ceremony 
should be made uniform. Generally, the replies advised 
against attempts at uniformity, except as concerns the 
general minimum specifications of the joint resolution.® 
In fact, that legislative declaration, itself, indicates con- 
gressional that 
freedom in working out procedures adapted to the 


intent there shall be considerable 
community, to the occasion and, perhaps, even to the 
group which is being inducted.* As a matter of con- 
venience, it would seem wise that a more or less uniform 


order of events should be established. This would save 








3. House Joint Resolution No. 437, Public Resolution No. 67 
(1940) 76th Cong. 3d Sess., 54 Stat. 178, 8 U.S.C. § 727a. 

4. Excerpt from a letter written by the Chief Justice under date 
of June 2, 1942: “I very heartily agree that anything that can be 
done to emphasize the dignity and solemnity of the procedure for 
naturalizing our new citizens should be done, and I am quite sure 
that the Conference of Senior Circuit Judges would welcome an 
opportunity to do something to further so worthy a cause. I answer 
specifically in the affirmative all the questions which you ask in 
your letter. I am sending it to Mr. Chandler, indicating to him 
that we might perhaps include your suggestions in the agenda for 
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our next Conference.” 

5. For example, Judge Joseph C. Hutcheson, Jr. says . allow- 
ing full play for local differentiations, a general arrangement hav- 
ing uniform characteristics of dignity and appropriateness could be 
worked out.” 

6. Judge Paul J. McCormick says, concerning this point: “. . . the 
matter should not become grooved but. . . the individual method 
and treatment of the judge presiding should be preserved. This 
is especially true on account of the district judges being more 
conversant with what would be particularly helpful in their own 
areas than by having material come from outside.” 
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ilter induction into citizenship.’ 


eems well to rotate the 


ram, you will note the 
nd the State President 
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court and its officers a great deal of detailed planning 


each occasion Courts are accustomed to work in 


manner, with certain duties to be performed by 
lve, clerk, marshal, attorneys, witnesses and jurors. 
iddition, to the extent that local uniformity could 
bevond the 


secured general concurrence in major 


ises of the ceremonial—much could be done to insure 


t continuous effort to dignify and emphasize the 

nificance of citizenship, for which we hope, in peace 
as well as in time of war. 

[he specification, in the resolution, of “civil and 


cational authorities and patriotic organizations,” 
iously does not require the participation of all such 
ncies on all occasions. Indeed, it would be impossible 
draw the line between ambitious volunteers, sincere 
self-seeking; and if large scale participation were 
rmitted it would quickly become impossibly burden- 
ne to all concerned We 


ut the jud 


must conclude, therefore, 


should be, in fact, master of the 


Oo 
$a ( 


emonies in the courtroom. To the extent that non- 


icial participants are permitted they should be des- 


lo not only because 


nated by the ju with great care, 


their willingness but of their capacity to contribute, 


1 


accordance with the purpose and spirit of the 


«casion. It would seem inappropriate and unwise to 


sist upon participation by persons and agencies who 
ould disrupt rather than aid the courtroom ceremonial. 
properly qualified persons are not available, perhaps 
take the 


unity interest and in educating responsible people for 


judge should lead in developing com- 
If Congress expected such work 


be done by the judges it should give serious con- 


deration to the number of judges which it has provided 

all purposes 

In this connection it must be remembered that there 

much important work to be done both before and 

(Assuming that the 

aturalization ceremony is, or may become, the climax 
the drama, nevertheless, non-judicial officers and 


gencies have made and will continue to make large 


mtributions to citizenship durit the years which 


o 
1g 


low the filing of the “first papers” as well as during 
Judge Phillip I nal No amount of ceremonial at the time 

at citizenship is finall resented can erase from the mind of the 

titioner brusque a1 rsh treatment received during the course 

it the prosecution of his application 

8. Judge Merrill E. Otis during the eighteen years of my 


ceedings have always been conducted in 
There has always been an address 

the judge or by son vited and distinguished guest. There has 
isually conducted by the Daughters of 

at which flags and copies of the Consti 

members of the class. There has been 
th of allegiance to the flag. Occasionally 


has been added 


ce naturalizat 
formal and dignified manner 
} 

ivs been a cerem 

American Revol 
tion are distribute 

a ceremony of the 
musical number 


9. Judge Harry E. Watkins At other naturalization proceed 
gs, | have invited a nsisted on the bar association attending 
1 body, and have had the Boy Scouts attend in uniform. .. . It 
rganizations participating and taking an 


ive part in the ceremony. For example, in the enclosed pro- 


American Legion presented the souvenirs 
delivered the principal address. It is my 
American Revolution perform 


to have the Daug rs of the 
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the years which follow naturalization. The important 
consideration which Congress had in mind was that 
all these activities should be tied up effectively into the 
continuing effort contemplated by the joint resolution. 
To this end community programs should be planned to 
precede and follow the induction ceremony itself. Fon 
such work the non-judicial participants are no doubt 
the better qualified; but by acting in close cooperation 
with the judge, the courtroom ceremonial can be ad 
vantageously integrated into the long-time, larger pro 
gram. Perhaps the judge could be persuaded to appoint, 
for such purposes, a more or less permanent advisory 
committee, composed of civil and educational author 
ities and representatives of patriotic organizations. 
Perhaps the judge might be willing to act as chairman 
of the committee; and perhaps a much- larger participa 


tion by bar associations could be thus secured. 


So far as concerns the courtroom ceremonial itself, 
minimum compliance with the spirit of the joint resolu 
tion would seem to require at least: (1) the rendition 
of the decree of naturalization; (2) the administering of 
the oath; (3) the address by the judge or his designated 
alternate; (4) some participation by civil and educa 
tional authorities and patriotic organizations. Perhaps 


the fourth requirement would be satisfied by the 


customary participation of the naturalization examiner. 
One or two judges suggested as much and indicated that 
in their opinion it would be unwise to depart from a 
strictly judicial procedure. Most of them, however, have 
invited the participation of other officers and organiza- 
tions and, while preserving the formality and dignity 


of the judicial proceeding, have elaborated it in 


accordance with the spirit of the occasion.* A number 


of the judges spoke of measures which they had taken 
to secure participation by persons and organizations 


who should be interested participants. There is con- 


siderable difference of opinion among the judges as to 
the wisdom of permitting others than the judge to 


address the new citizens.’° Certainly a judge should 


ponder seriously his own obligations before delegating 
the performance of this duty. In some instances othe 


district court, or circuit court, judges have been invited 


similar duties at the next naturalization proceedings. This stimu 
lates interest among the variows organizations, and the competition 
produces the very best from each organization.” [Italics supplied. ] 

10. Thus, Judge William C. Coleman says: “However, I feel that 
only the presiding judge and not ‘some one designated by him 
should address the new citizens, as provided in the Joint Resolution 
Also, if the phrase ‘in cooperation with civil and educational 
authorities and patriotic organizations’ contained in the last part 
of the Resolution implies that there shall be any departure during 
the naturalization session, from a strictly judicial procedure, I am 
opposed to such departure. In short, I think that it is highly 
desirable that the dignity of the court as a court be preserved, and 
that the court itself should be the exclusive medium for empha- 
sizing to the new citizens the significance of American citizenship. 
I say this because while I have no disposition to underestimate the 
valuable work which civil, educational and patriotic agencies are 
constantly doing in connection with the preparation ot the alien 
for citizenship, experience over fifteen years on the Bench indicates 
that unless the courtroom procedure during naturalization is re 
stricted as above stated, it is very difficult to draw the line as to 
what should or should not be added to what the court itself 
may do.” 
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to perform this particular function. But, a good per- 
centage of the judges have invited “prominent persons,” 
“outstanding citizens,” the naturalization examiner, 
“non-political public personages, such as educators,” 
members of the local bar and of university law school 
faculties, representatives of the American Legion and of 
other patriotic as well as religious organizations, to 
deliver such addresses.1? Such inadequacies as may ap- 


11 


pear in the addresses of invited speakers may be compen- 
sated for by the judge in a supplementary address.’* A 
few of the judges have included in the ceremony a 
response by some member of the applicant group or by 
some well known naturalized citizen. 

Some of the more routine phases of courtroom ritual 
may be made of special significance in naturalization 


proceedings if carefully planned in advance. Thus, 


several judges recommended that the oath of allegiance 
be administered by the judge himself, instead of by the 
clerk or his deputy. One who witnesses a presidential 
inauguration must be impressed by the profound emo- 
tional response which can come from oath-taking. The 
expressive, resonant enunciation of a Chief Justice such 
as Charles E. Hughes and the full-voiced response of a 
President such as Franklin D. Roosevelt, for example, 
give life and meaning to words which, if mouthed by a 
tired deputy clerk, are as unconvincing as a dead rabbit. 
If it is convincingly done by a clerk who can put his 
heart into it,’* and if the new citizens—trained in ad- 
vance by representatives of some patriotic organization— 
can repeat the oath, convincingly, in full, this alone will 
go far toward giving the ceremony a dignified and 
impressive character.*® 


11. Judge Phillip Forman: “From time to time I introduce 
non-political public personages, such as educators, etc. to substitute 
addresses for mine or to supplement them. Since the procedure is 
such a frequent one it is difficult to obtain outstanding speakers 
at all of them but effort is continuously made to interest appropri- 
ate persons in the event.” [Italics supplied.] 

12. Judge Bascom S. Deaver: “On our last Naturalization Day 
in Macon the American Legion sponsored a program, which was 
broadcast by a local radio station. One feature of the ceremony 
was an address by an army officer from Camp Wheeler.” 

13. Judge Caskie Collet: “I have usually supplemented these 
addresses with such remarks as appeared most appropriate in view 
of the tenor of the preceding address.” 

14. Judge W. Calvin Chesnut: “The clerk of our court is a very 
experienced official and the dignity artd impressiveness of his final 
administration of the oath has been frequently favorably com 
mented upon.” 

15. Justice F. Dickinson Letts suggests that the oath be adminis 
tered to each applicant individually; that the language of the oath 
might well be simplified; and that, prior to the naturalization 
ceremony, the applicant be taught not merely the oath but its 
meaning as well. 

16. Judge Arthur J. Tuttle: “I say keep naturalization a judicial 
proceeding in the courtroom and do it in a solemn way. There 
are two flags which stand every day at the opposite ends of my 
bench and they represent enough display. I do not think it needs 
any music. I do not think it needs any speeches by Governors or 
Mayors. * * * I want it all done by the regular officers of the court 
in the regular way and place. I shouldn’t think of appearing before 
a naturalization class without wearing my robe and looking justi 
as dignified as I know how to look. It does not matter how much 
work I have been doing that day; I always see to it that I come into 
the courtroom after those to be naturalized are seated in the room 
and with all my official family there. I caution them that I want 
the Clerk there. I want the Bailiff there to open court, and I want 
the representative of the naturalization office there to speak for his 
department. As stated, I have that done. Then I walk into the 
courtroom after everything is ready for the naturalization pro 
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Closely related to the procedure of oath-taking is 
that of opening the court. A number of the complaints 
against ineffective naturalization have 
arisen from the practice of wedging them in between 
arraignments, motions, and other unrelated activities. 
To prevent this appearance of routine and to give added 
character to the occasion, some judges hold special 
sessions for naturalization, going through the full ritual! 
of opening the court, with all present standing.*® Judg« 
George A. Welsh adds an invocation by a representative 
of one of the churches, and he—as well as several other 
judges—also includes the advancing of the colors by 
members of the American Legion or other patriotic 


proceedings 


organization. 

Judges Phillip Forman and John E. Miller make the 
presentation of the certificate of citizenship to each 
candidate a part of the regular ceremonial of the 
occasion.'? The former adds an accompanying handshake 
and a personal word of congratulation. Again, one is 
reminded of the friendly formalities of commencement 
time. 
flags, pamphlet copies of the Constitution, or other 


Several judges mentioned the distribution of 


specially prepared material, by representatives of pa- 
triotic organizations.’* At the close of the ceremony 
several of the judges arrange that all shall stand and 
pledge allegiance to the flag of the United States,'® and 
for the singing of the national anthem. Some use, and 
recommend the use of additional patriotic music. Some 
have permitted such departures from formal judicial 
procedure as radio-broadcasting of the naturalization 


(Continued on page 774) 





ceedings. The Bailiff opens court. There is a certain dignity and 
formality about the opening of court by our bailiff. He does it 
deliberately and solemnly.” 

17. Judge Forman explains the mechanics of his smooth-running 
procedure as follows: “Although each group numbers an average 
of one hundred or more the mechanics of the program have been 
efficiently arranged prior to the time fixed for the ceremony. Special 
or contested cases have been called for an earlier hour and are 
disposed of so that those entitled to be admitted may join the class 
Photographs and signatures are appended to the certificates and 
they are perfected just prior to the ceremony. Tedious delay is 
avoided in so far as possible by staggering the intervals at which 
applicants are invited to report. A second courtroom is used for 
the mechanical work and the applicant is finally ushered into our 
largest courtroom for the ceremony. All this requires patient and 
tactful cooperation upon the part of the Clerk of the court and 
the naturalization department.” 

18. A good example is the pamphlet entitled AMERICANS ALL 
by Raymond Pitcairn with a foreword by Justic2 Owen J. Roberts 
which reads: “This litthe book is a message to you, our newest 
fellow citizens, from us whose ancestors—some earlier, some later— 
followed the same path you have traveled, and to the same goal. 
rhat goal was a land of liberty under laws made by the people 
themselves. They and we have striven to keep it such. We welcome 
you as partners in this great enterprise.” 

19. Judge Campbell E. Beaumont describes this part of the 
procedure as follows: “At the conclusion of the judge’s remarks, 
he then announces that all present in the courtroom will stand and 
pledge allegiance to the flag of the United States. The judge leaves 
the bench, faces the United States flag and with the others gives the 
pledge of allegiance. It may be f interest to note just here that 
a large precentage of our new citizens know the pledge of alle- 
giance. In many instances it appears that more of them know it 
than a group of ‘old’ citizens of like number casually assembled. 
In any event, those who respond do so with great spirit. The cloak 
of American citizenship seems to give them an emotional uplift, 
and it is quite impressive.” 
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SOLDIERS’ AND SAILORS’ WILLS’ 





By THOMAS E. ATKINSON 


Professor of Law, University of Missouri 


926 there was offered for probate in England an 
“Mag. 


J. B.” The decedent was a 


pty eggshell, upon which was scribbled: 


i 


Everything I 


pe SSeSS 


on the Manchester Ship Canal. Possessing sub- 


tial real and personal property, he had made a duly 
After an illness, he 


uted will some ars before. 


uncooked eggs from his home to his ship as pre- 
ed items of diet. It was claimed that the shell was 


nd a few months after his death on the wardrobe of 
room at home where he died, somewhat less dusty 


n the other articles found there. 


Ihe eggshell was denied probate.‘ Probably the 


~ 


rt was not convinced that the words on it were 


tten by decedent. At any rate there was nothing to 


that he wrote them “at sea” so as to come within 


statutory privilege fon soldiers’ and sailors’ wills. 


provision for su h wills was a substan- 


re-enactment ol 


applicable 
section of the Statute of. Frauds, 
ich declared that any soldier in actual military serv- 
4 any mariner at sea might dispose of his personalty 


before the making of the act.? 


Che term “soldiers’ and sailors’ wills’ does not usually 
Rather it in- 


ides only the oral or unwitnessed testaments by which 


er to all wills of soldiers and sailors. 


vy are authorized to dispose of their personalty. About 
| | 


ree-quarters of our states have special provisions of 


his nature and many of them follow the wording of 


Statute of Frauds Because of the fact that these 


the pre vious law, we are obviously 


nfronted with historical considerations. 


The History 


What was the English law as to soldiers’ and sailors’ 


ls prior to the Statute of Frauds? At that time the 
wer to probate wills of personalty, and in theory most 
ler testamentary jurisdiction, was lodged in the eccle- 
these matters had been for several 


turies and where probate was to continue for almost 


the Section on Real Property, Probate 
l rust Law at the Detroit meeting. Footnotes have been added. 
In the Goods of Barnes, 136 L. T. (N. S.) 380, 43 T. L. R. 
1926) . 
29 Car. II, c.3, § 23(1677). The principal provision regarding 
s of personalty was § 19, which required all such wills, except 
se made in the last kness and bequests under 30 pounds, to 
nh writing 
sordwell, Statute 1 of Wills, 14 Iowa L. Rev. 1, 29, 30 


Holdsworth, J tical Courts and their Jurisdiction, in 
ct Essays in Ar imerican History (1908) 255, 301-310. 
Maitland, Canon Law in the Church of England (1898) 


sim 
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two centuries more.t Unless restrained by parliament 
or by the lay courts, the general law administered in 
the ecclesiastical tribunals was the canon law.® However, 
there was no general canon law as to testamentary, mat- 
ters, for only in England, and possibly in France, did the 
church courts have jurisdiction over such matters.® 

English ecclesiastical judges were learned in civil as 
well as canon law.? It was not unknown for them to turn 
to civil law even with regard to strictly ecclesiastical 
affairs. It is ever so clear that they were greatly influ- 
enced by the civil law in testamentary matters. The 
Roman law of succession was highly developed, and 
many paragraphs of the Justinian Code and Digest were 
devoted to military wills.*; However, the church courts 
did not adopt the Roman testamentary law entirely o1 
in its pure form. Often they turned their backs upon 
it altogether, and took their testamentary law from the 
customs of the English people in much the same way as 
the justices of Henry II derived the common law. For 
instance, an English testator could will his personalty 
by informal unsigned writing or even an oral declara- 
tion and this remained the law until the Statute of 
Frauds.°® 


I'he plea rolls, the year books, and the early reports 
served as repositories of the common law. Unfortunate- 
ly there were no reports of the ecclesiastical courts until 
1752'° and few helpful early records are available in 
print. For the beginning of English testamentary law, 
we must turn to the textwriters. 

Writing in 1590, Swinburne, the first English author 
of a book on wills," relies largely upon the Roman law 
and nowhere is this more apparent than in his discus- 
sion of military wills.’? He recites that Julius Caesai 
initiated a special privilege for soldiers that they might 
make their wills in any manner that they could. Swin 
burne declares that soldiers’ wills were also privileged 
in England but he has the greatest difficulty in indicat- 
] his 
was for the reason that anyone could make an informal 


ing just what privileges the English soldier had. 


6. Selden, Of the Original of Ecclesiastical Jurisdiction of 
Testaments (1683) p. 10 and passim. 

7. Stubbs, History of the Canon Law in England, 1 Select 
Essays in Anglo-American Legal History (1907) 248, 257, 266 and 
passim. 

8. Gaius, 2. 109 to 111, 114; Ulpian, 23.10; Institutes, 2. 11; 
Digest, 29. 1; Digest, 37. 13; Code, 3. 28. 37; Code, 6. 21. See 


also Buckland, Text-Book of Roman Law (1921) 357 

9. Swinburne, Testaments & Last Wills (2d ed. 1635) pt. 1, §§ 10 
to 12; Godolphin, Orphans Legacy (2d ed. 1677) pt. I, c. 4. 

10. Lee’s Reports, which cover cases from 1752 to 1758, contain 
a few cases in the appendix between 1725 and 1733 

ll. Supra note 9. 

12. Id. at pt.1, § 14. 








SOLDIERS’ AND 
written or oral will, so that it was not a special favor to 
allow a soldier to do so. Swinburne mentions two or 
three other matters,’* but while these might have been 
privileges for Roman soldiers, they were probably things 
which any English testator could do. He says that there 
are also other privileges but they are too long for him to 
repeat. Godolphin,"* writing just prior to the Statute 
of Frauds, has nothing to add to what Swinburne had 


said. 


The Case Law 


Turning abruptly from such meagre early sources to 
the case law, questions have arisen as to who are “sol- 
diers’”” within the meaning of the statutes. High army 
officers!® and regularly enlisted men'® are included, as 
are volunteers when they have been accepted for serv- 
ice.17 Army surgeons'® and female nurses’® are likewise 
within the act. According to the Roman law, secretaries 
and attendants of officers had the same privilege as the 
active fighters and the same was true of camp followers 
who accompanied the army on expedition.®° It has never 
been supposed that the latter—if any there be—would 
be permitted to make privileged wills with us today. 
Very likely war correspondents would not be granted 
special testamentary privileges. 

In describing the nautical personnel the statutes use 
“sailor,” or some com- 


the terms, “mariner,” “seaman,” 


bination of these. These have been held to include the 
members of the sea forces from the highest officer®! to 
the ordinary seaman,?? and cooks,?® 


engineers,?* sur- 
aia Under 


geons,?> and pursers? the Statute of 
Frauds and legislation which follows it, the privilege is 
also extended to the personnel of non-fighting ships, 


as well. 


even a female typist attached to a liner.** 

Just where the extension to seamen on merchant and 
passenger ships originated is not entirely clear. Under 
the Roman law, wills made on shipboard were not priv- 
ileged except in the case of members of the naval forces.** 
Shortly after the Statute of Frauds, we find that in 
French and Dutch law wills made on shipboard were 
relieved of some of their formal requirements,”® and this 
is true in the modern civil law codes generally.*° I sus- 

13. To make anyone, executor or legatee; to leave two testa- 


ments; to die partly testate. 
14. Supra note 9 at pt.1, c.5. 


15. Cf. Drummond v. Parish, 3 Curt. Ecc. 522 (1843); In the 
Goods of Hill, 1 Rob. Ecc. 276 (1845). 

16. See infra notes 34 to 38. 

17. Leathers v. Greenacre, 53 Me. 561 (1866); Van Deuzer v. 


not yet mustered into 
46 Ind. 86 (1874). 
386 (1840). 


Gordon, 39 Vt. 111 (1866). But a volunteer 
the service is not privileged. Pierce v. Pierce, 

18. In the Goods of Donaldson, 2 Curt. Ecc 

19. In the Estate of Stanley [1916] p. 192 

20. Digest, 29. 1. 44. But see Code 6. 21. 16 and 17. Swinburne 
thought that lawyers as lettered soldiers and clergymen as celestial 
soldiers might have testamentary privileges along with armed 
soldiers. This is probably the mere fancy of an ecclesiastical 
lawyer and Godolphin says nothing of such privileges. It has 
been facetiously remarked that a lettered soldier is one who 
writes to the newspapers. In re Kitchen, 35 T. L. R. 612, 613 
(1919). 

21. In the Goods of Austen, 2 Rob. Ecc. 611 (1853). 

22. See Ex parte Thompson, 4 Bradf. Surr. 154 (N. Y. 1856). 


23. Ex parte Thompson, supra note 22. 
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pect that privileges for wills of civil seamen were initi- 
ated by the Statute of Frauds, and in a somewhat dif- 
ferent form were adopted by the law of other countries, 
No sea-faring nation of this era would be likely to fail 
to pass any law which had the appearance of encourag 
ing the expanding world commerce. 

Assuming that the person is one who might com 
within the favored class, the next question is whether, 
at the time of making his will, he was engaged in an 
activity which the statute specifies. There has been 
more litigation on this subject than on all other phases 
The Statute 


of Frauds says that the soldier must be “in actual mil 


of soldiers’ and sailors’ wills, combined. 


itary service” and most American statutes use the very 
In the Roman law, the privilege was 
Many Anglo 


American cases declare that the words “in actual mil- 


same words. 


granted only to soldiers “on expedition.” 


itary service’ must be construed to mean the same thing 
as “‘on expedition” in the Roman law.** In the leading 
English case of Drummond v. Parrish,** it was contended 
that 


on full pay as distinguished from one who was retired 


one “in actual military service’’ meant a soldier 


or on half pay. This interpretation was rejected by the 
court, holding that a major general stationed in England 
in peace time was not privileged to make an informal 
soldier’s will. Ever since it has never been doubted but 
that war is necessary for the existence of the soldier's 
privilege, and that he must be taking some part in the 
hostilities or some step toward participation. 

At the time of the Boer War, the English decisions 
held that 
eligible to make soldiers’ wills.** The older cases both 


soldiers who had embarkation orders were 


in England and America indicated that those in bar- 
racks who had not received orders to depart for the 
front were not privileged.** A recent English decision 


established an unattested will of a soldier who at the 


time of execution was stationed in a camp and killed 
by an enemy bomb two days later.** On the other hand 
the informal will of a major of the Dental Corps, mad 
at his home where he was later killed by a bomb, was 
denied probate.*? This was upon the ground that his 
situation did not deprive him of the opportunity ol 


24. Matter of O’Connor, 65 Misc. 403, 121 N. Y.S. 903 (Surr. Ct 
1909). 

25. In the Goods of Saunders, L.R. 1 P. & D. 16 (1865). 

26. In the Goods of Hayes, 2 Curt. Ecc. 338 (1839). 

27. In the Goods of Hale [1915] 2 Ir. 362. 

28. See Digest, 37. 13. 1 (1). 

29. See Ex parte Thompson, supra note 22. 

30. French Civil Code (Wright, 1908) § 988; German Civil Code 
Wang, 1907) § 2251. 

31. Digest, 6. 21. 17. 

32. Drumond v. Parish, supra note 15; Gattward v. Knee 
[1902] p. 99; Leathers v. Greenacre, supra note 17; Van Deuzer 
v. Gordon, supra note 17. See also Swinburne, supra note 9 at 
pt. . § 14. 

33. Supra note 15. 

84. In the Goods of Hiscock [1901] p 78; Ga 
supra note 32. 

35. Drummond v. Parish, supra note-15; White v. Repton, 3 
Curt. Ecc. 818 (1844); In the Goods of Hill, supra note 15. 

36. In the Estate of Spark [1941] p. 115. 

37. In the Estate of Gibson [1941] p. 118. See Megarry, Actual 
Military Service and Soldiers Privileged Wills, 57 L.Q. Rev. 481 
1941). 


Knee, 


ttward v. 
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SOLDIERS’ 


ring a regular will and the same reasoning seems to 
Home Recent Amer- 
] 


and dominion decisions have permitted soldiers’ 


] 


ly to members of the Guard. 


s in training camps, though there was then little or 


g 


appreciabl danger from the enemy. [his seems 


past 


s in training camp have not been adequate.*® 


nd for, in the the facilities for making ordinary 
the case of sailors it is not necessary that there be 
war; the perils of the sea are sufficient to warrant 
privilege. ‘This is manifested in the language of the 
ites which usually require only that the sailor be 
beral 


iving a definite call for ship duty 


is a Irish case which holds that 


sea.” There 


yn shore after re 


es within the statute Other cases hold that one on 


rd at his home port may not make a sailor’s will.*! 


] 


wever, a Sailor’s will may be made at an intermediate 


t while on board ship,** or even while on land leave.*? 


en the words “at sea’ are used in the act, this has 
n held to refer to any waters where the tide ebbs 
flows** but not to inland rivers or lakes.*® It seems 
inge that the privilege does not exist in favor of 
riners on our Great Lakes. It should be noted that 


Michigan act*® says “on shipboard,”” which would 


ibtless apply to sh waters and to vesse ls while in 


m 


nder the Roman law, 


could not make 


a soldier below the ordinary 


imentary age a soldier’s will,**7 and 


Swinburne says that the same was true in English law.*® 


a Roman citizen 


However, it must be remembered that 
ild make a will on attaining puberty,*® and by the 
Fnelish law, the a at which males could bequeath 
sonalty was fourteen The English Wills Act of 


857 provided that no will made by any person under 


enty-one should be valid.5! However, a soldier who 


is a minor could make a will in England even afte 


it act. [The reason for this holding was that the 
Wills Act also preserved the preexisting privilege of 
idiers to make wills and, hence, soldiers were not 


uund by the general age requirement of the act. This 
cision was seriously questioned in 1918 by the Chan- 
ry Division, which expressed the view that the gen- 


il age requirement of twenty-one years was applicable 


8. Matter of Maller 127 Misc. 784, 217 N. Y. S. 489 (Surr. Ct. 
126) ; Matter of Miller, 134 Misc. 671, 236 N. Y. S. 529 (Surr. Ct. 
=9); In re McLennan Estate [1940] 1 Western Weekly 465 

r. Ct. Sask.); In re H [1918] So. Aust. L.R. 169 (Sup. Ct.). 

In re McGarry’s Estate, 242 Mich. 287, 218 N. W. 774 (1928). 


1. See Summers, Wills of Soldiers & Seamen, 2 Minn. L. Rev. 
273 (1918) 
In the Goods of Hale, supra note 27. 
In the Goods of Corby, 1 Spinks Ecc. & Ad. 292 (1854). But 
In the Goods of M’Murdo, L.R. 1 P. & D. 540 (1867). 
2. Ex parte TI pson, supra note 22. 
In the Goods of Lay, 2 Curt. Ecc. 375 (1840). The Wills 
Soldiers & Sailors) Act, 7 & 8 Geo.V, c.58, §2 (1918) extends the 
vilege to members of the naval forces who are so circumstanced 
if they were sold they would be within the meaning of 
ict 
Hubbard v. H bard, 8 N.Y. 196 (1853) 
Will of Gwir I Surr. 44 (N.Y. 1865). 
16. Mich. Comp. Laws (1929) § 13483 
Code, 6 21, 4 and 18 
18. Swinburne, supra note 9 at pt. 2, §2 
19. Ulpian, 20. 12 
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to all testators including soldiers.** On the appeal, the 


Court of Appeal held that the question had been set 
tled since the decision below by a statute which declared 
not only that a minor soldier could make a will but that 
the law had always been so.** 

In America, the decisions are conflicting as to wills 
by soldiers under the general testamentary age. One 
case follows the English view that such wills are good.** 
Another decision, without citing the English authorities, 
holds that the general age requirement applies to sol 
diers’ wills and that the privilege is only as to the form 
of execution.** An Iowa case reaches a like result but — 
points out that the existing Iowa statute simply per- 
mits soldiers and sailors to make nuncupative wills and 
does not provide, as did the earlier Iowa statute, that 
The 
difference of opinion is due largely to the divergent 
A different result is reached 


military wills might be made “as heretofore." 


approach to the problem. 
if we look upon the privilege of the earlier law as being 
preserved, from that obtained by regarding the question 
as one of mechanical statutory construction. 

There are of course arguments pro and con as to the 
desirability of allowing minors to make military wills. 
These are fairly apparent and I will only add that in the 
reported cases, minor soldiers have always made sensible 
wills. Indeed the same is true of other military wills, 
though a colonel®* and an admiral®® have furnished in- 
stances of doubtful classification. On the data we have, 
soldiers have a better record in this respect than civil- 
ians, and the younger soldiers seem to make more reason- 
able wills than their superior officers. 

Under the Roman law, a privileged soldier's will was 
good only if he died within a year after his discharge 
from the army.®® This limitation has never been applied 
in Anglo-American cases. One English case specifically 
holds that the will is good although the soldier did not 
die until forty-two years after making the informal 
will. 

It never has been supposed under the Roman law or 
typical Anglo-American statutes that the soldier must 
die in battle or from some cause incident to his military 


service in order to validate his informal will.*? However, 


50. Supra note 48. 

51. 7 Wm. IV & 1 Vict. c.26, §7 (1837). 

52. Re Farquhar, 4 Notes of Cases 651 (1846); In the Goods of 
M’Murdo, supra note 41. 

53. In re Wernher [1918] 1 Ch. 339. 

54. In re Wernher [1918] 2 Ch. 82 (C.A.) 

55. Henniger’s Estate, 30 Pa. Dist. 413 (1920). 
of Thompson, 10 S.R. (N.S. W.) 406 (1910). 

56. Goodell v. Pike, 40 Vt. 319 (1867). See Re 
D.L.R. 785 (B.C. Sup.). 

57. In re Evans’ Will, 193 Iowa 1240, 188 N. W. 774 (1922). 

58. In the Estate of Beech [1923] p. 46. (C. A.). 

59. In the Goods of Austen, supra note 21. 

60. Ulpian, 23.10; Institutes, 2.11. 3. 

61. In re Booth [1926] p. 118. See also Matter of Zaiac, 279 
N. Y. 545, 18 N. E. (2d) 848 (1939). 

62. Under the California statute which is copied in some other 
western states, the will must be made when the soldier was in 


See In the Will 


tird [1940] 1 


fear or peril of death or in expectation of death from injury 
received the same day. See Ray v. Wiley, 11 Okla. 720, 69 p. 809 
(1902). 
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problems have sometimes arisen when the words of the 
will give the property “if I am killed,” or with a similan 
phrase. Of course, a soldier's will, like any other, may 
death on the 
How 


ever, as in case of similar expressions in ordinary wills, 


be conditional. ‘The condition may be 


field of battle or while in actual military service. 


the courts are inclined to construe such words as merely 
a statement of the testator’s inducement for making his 
will and not as a condition precedent to the will’s 
operation.** 

Little question has arisen as to the form required fon 
Roman 
could make his will in any way that he could, either oral 


a soldier’s will. Under the law, the soldie1 
ly, or by tracing it in blood on his shield or with his 
sword upon the sand.** In the English and American 
law, a military will can be either written or oral, just as 
any will of personalty prior to the Statute of Frauds. The 
eggshell will did not fail on account of its form. The 
spoken words: “If I stop a bullet everything of mine 
will be yours,” was held to constitute a valid soldier's 
New York as the 


was held that the 


will. A strange situation arose in 
result of statutory construction. It 
subsequently enacted provision requiring the testimony 
of two attesting witnesses before granting probate ol 
any written will applied to written soldiers’ wills.* 
Hence, a written unattested soldier’s will could not be 
established but an oral will, if properly proved, could 
be probated. An amendment passed in May of this yeat 
permits probate of unattested holographic soldiers’ 


wills. 


A possible question arises as to the proof necessary 
for soldiers’ wills. The Roman law required two wit- 
nesses.°8 This, however, was because of the general law 
as to the minimum proof of any fact.*® It was followed 
in the English ecclesiastical law until long after the 
Statute of Frauds.*' 


The statutes regarding soldiers’ and sailors’ wills say 


Does this restriction apply today? 


nothing of proofs. The common law rules of evidence 
now apply generally to probate as well as to other mat- 
ters.7! These rules do not require two witnesses except 
in one or two inapplicable situations. While the point 
is almost never discussed, most cases, by inference at 
least, indicate that one witness is enough to prove a 
military will.*? Apparently the will can be proved on 


the sole testimony of the beneficiary, unless this evidence 


63. Gattward v. Knee, supra note 32; In the Will of Thompson, 
supra note 55. 

64. Gaius, 2.114; Ulpian, 23.10 
29.1.1; Code, 6.21. 15. 


65. In re Stable [1919] p. 7. 


Institutes, 2.11.1; Digest 


66. Matter of Zaiac, supra note 61. 
67. N. Y. Laws 1942 c.688. 

68. Digest, 29. 1.24; see note 69 infra 
69. Digest, 22. 5. 12. 


70. 3 Burn, Ecclesiastical Law (9th ed. 1842) 304 


71. 7 Wigmore, Evidence (3rd ed. 1940) §§ 2032 to 2050 


ord, 


} 
f. In 


72. See Ex parte Thompson, supra note 22; Gould v. Saf 
39 Vt. 498 (1866); In the Estate of Wardrop [1917] p. 54. C 
re Stable, supra note 65. 
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Hoy 


ever, again in New York, by construction of the lat 


would be excluded under the dead man’s statutes. 


statutory provision demanding two witnesses for all 
nuncupative wills, two witnesses are required to estal 
lish an oral military will’ 

Ihe English Court of Appeal has held that a soldier's 
letter, directing the destruction of his duly attested 
will, worked a This 
the theory that his direction was itself a soldier’s will 


thereof.7* was 


revocation upon 


and must be given the effect of revocation by sub 


sequent instrument. courts otten 


However, American 
construe general revocation statutes so that there may 
be revocation by subsequent instrument only if th 
latter is executed in the form of a regular attested will. 


situation where it is claimed that th 


revoked by 


As to the 


soldier’s will is change of status or by 
physical act done to the instrument, it is held that the 
provisions for revocation of wills in general mus 
apply.7° Soldiers’ and sailors’ wills statutes say nothing 


of revocation thereof, and hence the earlier methods 
of revocation are not preserved. In England, a soldier's 
marriage revokes his privileged will just as a testator’s 
marriage revokes any other will.77 This applies even 
when the soldier marries the beneficiary,** unless the will 
that it 


marriage.?® In America, marriage alone does not revok 


declares is made in contemplation of that 


a will in many states, but marriage plus birth of issue 


does revoke.*® Accordingly, it would seem that thes¢ 


two events would work a revocation of a soldier’s will. 


Acquiescence after accidental destruction of a 


revocation any 


The 


which the general wills statutes 


soldier’s will does not now result in 


more than in case of ordinary wills.® testator’s 
burning, tearing, etc. 
enumerate as necessary for revocation by physical act 
are the only such acts by which a soldier's will can be 
revoked. 

If a minor makes an effective soldier’s will, as he can 
in England, and possibly can in the United States, 
and he is thereafter discharged from military service 
while still a minor, how can he get rid of the will du 
ing his minority in case he wishes to do so? He cannot 
make an ordinary will because he is an infant. He 
cannot make a military will because he has been dis 
he cannot revoke by 


charged from service. Hence, 


subsequent instrument. Perhaps he can revoke by 


73. Matter of O’Connor, supra note 24: see 
121 Misc. 142, 200 N. Y.S. 901 (Surr. Ct. 1923). 


[1921] p. 194 (C.A)). 


Matter of Mason, 


74. In the Estate of Gossage 


75. Limbach v. Limbach, 290 Ul. 94, 124 N.E. 859 (1919); 
Devisees of McCune v. House, 8 Ohio 144 (1837); Allen v. Huff 
1 Yerg. (Tenn.) 404 (1830); Brook v. Chappell, 34 Wis. 405 
1874). 

76. In re Booth [1926] p. 18. 

77. In the Estate of Wardrop, supra note 72; see In re Blunt 
[1923] p. 57. 

78. In the Estate of Wardrop, supra note 72 

79. Law of Property Act, 12 & 13 Geo. V, c.16, § 152 (1922) 


80. Bordwell, supra note 3 at 298 et seq 


81. In re Booth, supra note 76. 
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SOLDIERS’ 


ysical act done to the instrument but not of course 


the will was oral. The only way in which he can 


ly rid himself of an oral will is by change of status, 
by marriage in England, or by marriage plus a 


ssed event in America 


Finally, unattested soldier's wills may not dispose of 


property under the Statute of Frauds or most 


ierican statutes. Indeed, the situation is somewhat 


rse than that, for if the soldier attempts to dispose 
land as well as personalty by informal will, the entire 
bestowals of the land 
Che 1918 English 


permits real as well as personal property to 


sposition is invalid unless the 


| of the pe rsonalty are s¢ parable.*? 
atute” 
iss by an informal soldier's will, and so do the statutes 


a few American jurisdictions.** 


here are other problems concerning military wills 


t these are the main ones. In England, most matters 


well settled 


1918 but in 


fairly either by decisions or by the 


itute of America there is much un- 


rtainty in the law. Some important states have had 
itutes authorizing military wills for a century with- 


it any reported cases. Even where the law may be 
iid to be clear upon a particular point, a good result 


as not always been reached. 


Conclusion 


Enough has been said to indicate that men in the 
irmed forces should not be encouraged to make in- 


be desirable 


rmal privileged wills.*° Indeed, it may 
xr them to execute ordinary wills upon their dis- 
harge from service solely to rid their estates of the 


ossibility of false claims of a military will. Many of 


men should have wills while they are in the service. 
[hey may inherit property even if they have none at 
he time of induction. Their wills ought to be executed 
wccording to the requirements of ordinary unprivileged 
ills, and preferably should be prepared by private 


ounsel before entrance into the armed forces. How- 


ver, most prospective soldiers will neglect to do this 
these services free as it does in 


ven if the bar offers 


some localities. From the practical standpoint, the apt 
me for the making of a will is when army insurance 
s taken out and the soldier's attention is focused upon 


is postmortem property affairs. 


The 


oper for judge advocates to assist in the preparation 


United States Army has declared that it is 


soldiers’ wills. Official instructions have been issued 


oth for soldiers and members of the army legal staff. 





AND SAILORS’ 





WILLS 


Soldiers are encouraged to execute ordinary attested 
wills and not informal privileged instruments. ‘The 


Bar Asso- 


com 


Committee on War Work of the American 
ciation, acting in collaboration with similar 
mittees of the state associations, and with the Judge 
Advocate General's Office, is preparing materials de- 
signed to indicate how any soldier may make a will, 
effectual under the general wills law of his particular 
state. 

A difficult initial task is about completed but a 
complicated job of administration remains. It would 
be a great boon to will making at camps and induction 
centers if all wills of soldiers and sailors could be pre- 
pared under a uniform law. Of course such a law 
would have to be federal, and this in the field of proper- 
ty law which is traditionally reserved for the states. 
Such a federal law, however, would seem fully justified 
under the war power upon the ground that it would 
promote the welfare and morale of the armed forces in 
the same way as the Soldiers’ and Sailors’ Civil Reliet 
Act.*® The latter has been sustained against the claim 
of unconstitutionality.*’ It treads more doubtful ground 
than would a national military wills act, for among 
other things it directly restrains the state from taking 
steps to collect taxes by sale of the soldier’s property.** 

I believe that a federal military wills act could be 
enacted within the Constitution and much good could 
be accomplished thereby. For example, it might be 
found that most soldiers’ wills could be prepared on 
appropriate blank forms—say one for married, and one 
for unmarried, men. The law should permit a sure 
method whereby a soldier, who has or may have 
children, can leave everything to his wife,*® thus avoid- 
ing the expense and trouble of guardianships. It might 
be feasible to provide that execution and other matters 
of external validity shall be established prima facie 
by certificate of the officer before whom the execution 
took place.*° This would facilitate probate at a time 
when attesting witnesses will be difficult to locate. The 
matter of testamentary age should be clarified and 
probably liberalized. It would also be well to conside1 
the adoption of the Roman law rule that a military 
will was good only in case of death within a year afte1 
discharge. The civil 
its completeness, if not for the provisions of its rules. 
If a federal act is drafted, the entire Justinian law of 
military wills should be carefully studied, if only to 
ascertain the problems which arose under the Roman 


law deserves commendation for 


Empire and which may arise in our day. 








82. Godman v. Godman [1920] p. 261 (C.A.). Cf. Pierce v. 
’ierce, supra note 17; Hubbard v. Hubbard, supra note 44; Will 
Vernon, 19 S.R. (N.S. W.) 358 (1919). 


83. Wills (Soldiers & Sailors) 
However, the recent English 
from devising real property. 
Conveyancer (N.S.) 150 (1939). 


Act, 7 & 8 Geo. \ 
property acts 
See Watt, 


’, c.58, § 3 (1918). 
prevent all minors 
Wills in War Time, 4 


84. Bordwell, supra note 3 at 30 
6 Phil. (Pa.) 104 
Appendix § 501 et. seq. 


85. Matter of Smith Reg. Ct. 1865). 


86. 50 U.S.C.A., 
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87. See Pierrard v. Hoch, 97 Or. 71, 184 p. 494, 191 p. 328 (1920), 
upholding the similar 1918 act; Stewart v. Kahn, 11 Wall. (U. S.) 
193 (1870) upholding the validity of civil war legislation regulating 
suifs im state courts. 

88. Supra note 86 at § 560 et seq. 


89. See generally, Mathews, Trends in the Power to Disinherit 
Children 16 A.B. A.J. 293 (1930). 


90. See generally Cavers, Ante Mortem Probate, | U. of Chi. 
L. Rev. 440 (1933); Kutscher, Living Probate, 21 A.B.A.J. 427 
(1935). 
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Mr. Justice Byrnes Leaves the Court 


N the long history of the Nation’s great Court, rela- 
tively few men have resigned from it in response to 
any other call for duty. Until the recent resignation 

of Mr. Justice James F. Byrnes, no member of the Court 
had left it to take on immediate and momentous respon- 
sibilities which are generally recognized as transcending 
even those of the judicial function in the highest tribunal. 

It may be significant of the place and part of the Su- 
preme Court in the complex life of today that the Di- 
rector of Economic Stabilization, for the duration of 
this tragic global war, is chosen from the Court, and that 
the choice is generally acclaimed, although the commenda- 
tion is coupled with regret that so promising a judicial 
career is so soon ended by a call which could brook no 
refusal. 

When Senator Byrnes stood at the desk of the Presi- 
dent of the United States, in June of last year, and 
took the oath as an Associate Justice of the Supreme 
Court, this lawyer realized the ambition of a lifetime. 
When he stepped down from the bench to undertake 
vast tasks which are second only to those of the Presi- 
dent and Commander-in-Chief of the United States, he 
unhesitatingly put aside that ambition and the agreeable, 
satisfying associations of his life on the bench. 

It is well known to his intimates that only a full realiza- 
tion that his country’s call to him was imperative and 
emergent beyond any denying, could have led him to leave 
the Court and the work he so highly esteemed. When it 
was suggested to him that he could have an indefinite 
leave of absence from the Court, while he struggled with 
the tasks of economic stabilization, he refused to con- 
sider such a course. He adhered to his staunch convic- 
tion that such an office as that to which he was summoned 
should be held only by an incumbent whose connection 
with any other branch of the Government had been com- 
pletely severed, and particularly that membership in the 
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Supreme Court should be held only by men who keep 
themselves at all times free to give full and undivided 
devotion to the work of the Court, without absorption 
in other things. So his resignation was without reserva- 
tions or expectations of return. To his new post, he takes 
the respect, the affection, and the confidence, of the 
many who know the man and his aptitude for accomplish- 
ment. Especially he has the friendship and admiration of 
many leaders and members of the American Bar Associa- 
tion, who have known him as its guest speaker in 1939 
and have become acquainted with him during his long 
service in the Congress. 

The lawyers of America are justly pleased and proud, 
not merely that one of their number has been chosen and 
acclaimed to have in his charge the -unprecedentedly difh- 
cult economic tasks inherent in the Nation’s war effort, but 
also that this lawyer-statesman gave so shining an example 
of the profession’s ready disregard of ordinary ambitions 
and interests, in responding to their country’s call for 
service. To paraphrase Emerson, “When duty whispered 
, Mr. Justice Byrnes unhesitatingly 


>»? 


low, ‘thou must 
answered “I can and I will.” 
A Most Interesting Comparison of Systems 
of Constitutional Government 


T a time when thousands of American soldiers are 
preparing for battle on the soil of Australia and 
many others are fighting on the sandy beaches and 

in the mountain fastnesses of the islands which hold the 
key to Australian security, the presence of the Minister 
from that country to the United States, at the Annual 
Meeting of the Association, was an event of dramatic 
timeliness and interest, in confirming the cordial fellow- 
ship of the United Nations. His pithy address at the 
annual dinner proved to be one of the most enjoyable and 
worthwhile contributions to the meeting. 

The circumstances of the presence of Sir Owen Dixon, 
K.C.M.G., gave a striking setting for his message. He 
came recently from an English-speaking country which 
is in deadly peril, at grips with the common foe. He has 
been since 1929 a member of the High Court of Australia, 
and is still a member of that Court, on leave for the dis- 
charge of his important duties in America. Australia is 
known to be a common law country which patterned its 
written Constitution rather closely after that of the United 
States. The interesting implications of the parallels and 
the divergencies were not known to many American 
lawyers. The incisive manner in which Sir Owen pointed 
them out, often with incursions into well-pointed humor, 
made his address delightful as well as challenging and 
provocative of close thinking. It should be read by all. 

Speaking as an Australian lawyer, Sir Owen told “how 
strong a community of interest between Australians and 
Americans is to be found in the systems by which they are 
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verned. The very Court to which I belong has been 
ishioned upon the model of the Supreme Court of the 
nited States” and is “a pillar of our Constitution.” He 
picted a Nation which, in the stress of war as in peace, 
s held its “fealty to the common law,” has adhered to 
federal system of government after the American pat- 
n, and remains faithful to its concept of “a rigid Con- 


Those who 


iberately made one great change, however, from the 


tution.” framed the Australian system 
\merican form. “They knew and believed in the British 
stem by which the Ministers are responsible to the Par- 
ment and must go out of office whenever they lose the 
nfidence of the legislature. * * * Deeply as they re- 
cted your institutions, they found themselves unable 
accept the principle by which the executive government 

s made independent of the legislature.” 

The distinguished jurist from “down under” startled 

s hearers by declaring that Australia had not “come to 

gard formal guarantees of life, liberty and property 
.gainst invasion by government, as indispensable to a free 
onstitution.” Accordingly, “the cherished American prac- 

e” of constitutional guarantees has not been followed; 
the observance and enforcement of fair play, due process, 
ind the traditional freedoms, and the prevention of arbi- 
trary, oppressive action by government, are in the hearts 
and spirits of the people, and are safeguarded by law- 
governed Courts, without any Fourteenth Amendment. 

Perhaps as a concomitant of this, the federal High 
Court of Australia is given “appellate jurisdiction not 
confined to federal matters, but covering the whole field 
f state and federal law.” An appeal lies from the Su- 
preme Court of any State, and “it is a full appeal upon 
law and fact.” The safeguards afforded by so plenary a 
review, as of right, on both the law and the facts, as to 
iny decision by any state or federal tribunal, are deemed 

the Australian experience to be efficacious. 

Sir Owen declared that Australia stands “midway be- 
tween the two great common law systems, that of England 
nd that of America.” He added that “the dual function 
f the Court and combination of principles essentially 
British with American federalism” and the enforcement 
f “a rigid Constitution,” give to Australian legal ideas 
1 very special place. “We belong to the legal age in which 
we live, and we share its outlook.” 

This scholarly student of comparative systems has 
found that “notwithstanding the great similarity of our 
institutions,” there is “a perceptible difference” in the 
‘outlook of American and Australian lawyers upon fed- 
ral law and the functions of the highest Federal Courts.” 


He declared that “I feel that in Australia we look upon 


the problems with which the High Court deals from a 
much more legalistic point of view than that which is now 


urrently adopted by lawyers towards the similar prob- 


ms with which the Supreme Court of the United States 
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deals.” The reasons which he gave for this adherence to 
legal reasoning and precedents were most interesting, in- 
cluding the Court’s practice “of hearing a full oral 
argument of every case.” 

At a time when the institutions and processes of free 
government according to law are undergoing their severest 
test, Sir Owen’s message gave much food for thought. 
But he brought at first hand also a realization that these 
institutions are now in grave danger. “Never have they 
stood in such jeopardy.” This doughty lawyer’s appeal 
for united and wholehearted action to defend and save 
them at all hazards stirred the emotions of his hearers. 





A Warrior’s Will 


HE Journat expresses its thanks to Professor Atkin- 
son, whose article on “Soldiers’ and Sailors’ Wills,” 
appears in another column. The general practi- 
tioner would not be likely to have prompt access to the 
historical background of that subject and the many ad- 
judicated cases which deal with that branch of law. 

Professor Atkinson’s thesis is that the grant to the 
Congress by Section 8 Article I of the Constitution, of 
what has come to be called the “War Power”, constitutes 
ample authority for legislation concerning the disposition 
by will of the property of those in the military service of 
the United States. Legislation of such widespread effect 
should certainly be so phrased as to avoid conflict with 
the substantive law of the several states and so formulated 
as to be appropriate to and effective for the end desired. 

Legislation always requires delay adequate for full con- 
sideration of its effect in the broad field of public policy. 
Is it not well worth while to see what can be done now, 
without legislation? 

The army, being a cross section of our citizenship, is 
full of lawyers both in and out of the Judge Advocate 
General’s Department, and competent professional advice 
and assistance is already being furnished, to prepare and 
supervise the making of wills for our men in military 
service. 

Might it not be advisable now for the American Bar 
Association through its appropriate committees and in 
cooperation with state and local committees, to consider 
the type and form of legislation most appropriate to the 
present situation and to tender to the military authorities 
its aid and cooperation? 

The organized bar and the law officers of the armed 
forces, cooperating to meet the existing need, may accom- 


plish much good. 
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SUPREME COURT OF THE UNITED STATES 


Monday, October 5, 1942 


HE minutes of the first session of the October, 1942, 
term of the Supreme Court of the United States 


contain, among other things, the following: 

The Chief Justice said: 

“In deep sorrow I announce the death on July 18th 
last of George Sutherland, 
a retired Justice of this 
Court. 

“A citizen and member 
of the Bar of the State of 
Utah, he was United States 
Senator from that State 
from 1905 to 1917. 


in active service as a mem 


He was 


ber of this Court from his 
appointment in 1922 to his 
retirement on 
1938. Asa 
brought to the service of 


January 5, 
Just ice he 


his country a well ground- 
ed knowledge of the law, 
a thorough understanding 
of the art of government, 
derived from a wide and 
varied experience in public 
affairs, and an unswerving 
devotion to constitutional 
government as the safe 
guard of cherished institu 
tions and traditions of the 
Republic. 

“His death has brought to a close a career of eminent 
public service, and has severed the ties of friendship 
which his unfailing kindliness and winning personality 
inspired in his colleagues and all those who knew him.” 


Mr. George Maurice Morris addressed the Court as 
follows: 

“On behalf of the Bar 
been requested by certain members of the Bar of this 


of the United States, I have 


Court to present for the artistic archives of the Court 
The bust 
is the work of Miss Eleanor Platt, a sculptor of New 


a bronze bust of the late Louis D. Brandeis. 


York City. The bust has been set up in the library of 
this building. It would be inappropriate at this time 
to say anything respecting the career and virtues of the 
Justice so well known to your Honors and who sat with 
several of you. It is my understanding that adequate 
eulogy respecting Mr. Justice Brandeis will be presented 
at the memorial services which the Court has in mind.” 
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Bust of Louis D. Brandeis 
Presented to the Supreme Court 
by the Bar of the United States 


The Chief Justice replied as follows: 


“Mr. Morris, it is altogether fitting that on this, the 
first anniversary of the death of Justice Brandeis, ther 
should be placed in this building a permanent memorial 
of his lite and public service. 

“In accepting it we are 
happy in the recognition 
that the 
present is something more 


bust which you 
than a mere record of his 
countenance. For it is a 
work of art in which the 
hand of the artist has re- 
vealed the spiritual beauty 
and intellectual distinction 
which were characteristic of 
the man. 

“Tt will be placed in the 
Supreme Court Library 
There it will stand for gen- 
erations to come, a daily re- 
minder to his surviving col- 
leagues and to his successors 
on this Bench, to the mem- 
bers of the Bar, and to stu- 
dents of the law, of all those 
qualities of mind and heart 
which made Justice Bran- 
deis a great law giver and 
an inspiring leader in the 


thought of men.” 


The Chief Justice said: 


“I announce with regret, in which my colleagues 
share, the resignation by Mr. Justice Byrnes of his office 
as an Associate Justice of this Court. 

“We are reconciled to his leaving us only by the reali- 
zation that he is moved by a sense of duty to render a 
needed service of public importance in a time of great 
national emergency. 

“We wish for him all success in his new and arduous 
undertaking and that he may find in it that durable 
satisfaction which is the true reward for a great task 
greatly performed.” 

In recognition of the resignation of Mr. Justice Byrnes, 
a record was made of the exchange of letters between 
members of the Court and Mr. Justice Byrnes. 
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satisfaction which is the 


Associate Justice 
JAMES F. BYRNES 


OcroBer 4, 1942. 


DEAR JUSTICE ByRNES 


We learn of your resignation with a deep sense of the 
ss which it brings to the Court and to all of us per- 
mally. 

In the all too brief period of our association since your 
ppointment to the Court we have come to value highly 
our contribution to its deliberations, drawn from the 
ide knowledge of affairs which you have gained in the 
yurse of a long and eminent public service. We cherish 
ie happy personal relationship which that association 
is established. All of us part with you reluctantly and 
ith regret. We are reconciled to your going only by the 
alization that you are moved by a sense of duty to 
nder a needed service of public importance in a time 
f great national emergency. 

We wish you all success in this new and arduous 


indertaking, and that you may find in it that durable 
true reward for a great task 
greatly performed 
Faithfully yours, 
Signed by the Chief Justice and the Associate Justices 
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rHE UNITED STATES 


SUPREME Court oO! 


Washington, D. C. 


Chambers of 


Justice JAMES F,. ByRNES 


October 5, 1942. 


My DEAR BRETHREN: 


I shall always treasure your generous words of esteem 
and affection. 

You are correct. Only a sense of duty impelled me to 
resign from the Court. My association with you has 
been enjoyable and inspiring and I leave with great 
respect and genuine affection for each of you. The cor- 
dial expressions of your letter make me happy; they 
encourage me to hope that I may still continue to enjoy 
your companionship. 


Sincerely yours, 


JAMES F. Byrnes 
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THE LEGAL ASPECT OF THE AMERICAN FORCES IN 
GREAT BRITAIN 


By PROFESSOR ARTHUR L. GOODHART 


University College, Oxford, England 


HE presence in Great Britain of a large body of 

foreign troops belonging to the allied and asso 

ciated Powers has given rise to a number of legal 
problems which are both of practical and constitu- 
tional importance. The fact that these have been solved 
with comparatively little difficulty is evidence of the 
good will shown by all the parties concerned. 

The first problem, which arose in an acute form after 
the collapse of France in July 1940, was to provide a 
means by which the foreign governments could exercise 
control over their own soldiers stationed in Great 
Britain. In his classic work on International Law, 
Professor Oppenheim stated that “whenever armed 
forces are on foreign territory in the service of their 
home State they are considered exterritorial and remain 
therefore under its jurisdiction,” but English law had 
made no provision to cover such a situation. A foreign 
court martial attempting to function in Great Britain 
would therefore be acting illegally, and its judgments 
would be unenforceable. Parliament, therefore, enacted 
on August 22, 1940, the Allied Forces Act, 1940.* 
Fortunately this could be done without delay because a 
model for this Act could be found in the Visiting Forces 
(British Commonwealth) Act, 1933,3 which provides 
for the discipline and internal administration of any 
forces from other parts of the British Commonwealth 
when visiting the United Kingdom. 

Ihe Allied Forces Act provides* that the naval, 
military and air force courts and authorities of any allied 
or associated Power may exercise “all such powers as 
are conferred upon them by the law of that Power,” and 
that an Order in Council may apply the relevant provi- 
sions of the Visiting Forces (British Commonwealth) 
Act, 1933, to any visiting force. These provisions are 
twofold in that they enable the allied Power to exercise 
the powers necessary to arrest, try and punish the mem- 
bers of its forces, and also in that they require the 
British authorities to provide the additional machinery 
which may be needed. The Allied Forces Act, 1940, 
therefore gives to the allied Powers complete control 
over the internal administration of their forces, and 


1. 5th ed., 1937, Vol. I, p. 662. 

2. 3 & 4 Geo. 6, c.5l. 

3. 23 Geo. 5, c.6. 

4. s.l. 

5. Similar difficulties arose in the case of the allied merchant 
ships. Parliament therefore enacted the Allied Powers (Maritime 
Courts Act), 1941, (4 & 5 Geo. 6, c.21) which provides that allied 
Maritime Courts may be established in Great Britain to try persons, 
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enables them to administer their own military law, with 
one exception. 

This one exception is concerned with the relation 
between military and civil law. In most Continental 
countries a person who is a member of the armed forces 
is exclusively subject to military law, and cannot be 
tried by the ordinary civil courts, even for a non 
military crime.* The Allied Forces Act does not, how 
ever, recognize this doctrine, for it provides’ that “Noth 
ing in the foregoing section shall affect the jurisdiction 
of any civil court of the United Kingdom, or of any 
colony or territory to which that section is extended, 
to try a member of any of the naval, military or ai 
forces mentioned in that section for any act or omission 
constituting an offence against the law of the United 
Kingdom, or of that colony or territory, as the case 
may be.” Therefore if a soldier belonging to an allied 
army commits a crime in Great Britain he can be tried 
by a British civil court, and in the case of a serious 
crime this will inevitably follow. On the other hand, 
in the case of minor infractions it is the practice to 
leave these to be dealt with by the army itself. 

Iwo further provisions of the Act are of interest. 
Sub.s (2) provides that if a man has already been tried 
for the offence by a military court he may nevertheless 
be tried again in a civil court, but in awarding punish 
ment the civil court must have regard to the punish 
ment already imposed. On the other hand, sub-.s (3) 
provides that a military court cannot try a person for 
the same offence for which he has been convicted ot 
acquitted by a civil court. The supremacy of the civil 
courts has thus been completely maintained in this Act. 

When the American forces began to come to Great 
Britain the Privy Council immediately issued the 
United States of America (Visiting Forces) Order, 1942, 
bringing the provisions of the Allied Forces Act, 1942, 
into effect. This therefore gave to the American army 
the right to hold courts martial, and the power to 
punish all violations of the American Articles of War 
committed by members of its armed forces. It left them, 
however, subject to the jurisdiction of the British civil 


not being British subjects, for any acts committed on board a 
merchant ship of that Power or for any acts committed by the 
master or any member of the crew. There is a special proviso in 
s.3(1) that “nothing in this Act shall deprive any British court 
of jurisdiction in respect of any act or omission constituting an 
offence against the law of any part of His Majesty’s dominions.” 

6. See the article on Military Law by Sir John Scott in the 
Encyclopedia Britannica, 1]th ed. 


7. s.2, sub.s. (1). 
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yurts if they committed a crime in violation of British 

The American authorities felt that this did not go 
ir enough for their needs. No official statement has 
en issued on this point except for the brief exchange 

notes® between Mr. Eden, the Secretary of State for 
oreign Affairs, and Mr. Winant, the American 
mbassador, but is is clear that it was felt to be necessary 
iat full responsibility for the acts of its members 
iould be placed directly on the American army itself. 
lo divide this between the civil and the military courts 
uuld only lead to difficulties, especially where such 


re numbers were involved. For one thing, if the 


~ 


British courts were unduly lenient, as might easily be 
he case out of a feeling of friendliness and appre¢ iation, 
t would be difficult for the American army to maintain 
hat strict discipline which is necessary when an army 

on foreign soil, while, on the other hand, if the 

British courts were severe, this might give rise to 
riticism and hard feeling.® It was made clear that the 

\merican control was not due to any fear concerning 
the quality of British justice,'° or to a desire that 
special privileges should be accorded to the American 
soldiers. 

In accordance with the American wish, Viscount 
Simon, the Lord Chancellor, introduced the United 
States of America (Visiting Forces) Bill, 1942, in the 
House of Lords on July 29.11 Under the British con- 
stitutional system all bills, except those dealing with 
financial matters, can be introduced either in the House 
of Lords or the House of Commons, but it is the 
established practice to introduce only non-controversial 
legislation in the Lords. After a short debate, lasting 
less than two hours, the bill was passed through all its 
stages. It was then sent to the House of Commons where 
t was introduced by the Home Secretary, Mr. Herbert 
Morrison, on August 6.12 After a debate, which was 


less harmonious than that in the House of Lords, the 
bill was passed without a division. 

Che lack of harmony was due, not to any objections to 
the principle of the Act itself, but to the speed with 
which Parliament was being asked to enact so important 
a measure. As a general rule it takes weeks, and some- 
times months, if there is a strong division of opinion, 
for a bill to pass the House. There is a formal First 
Reading when the bill is introduced, and then some time 
later there is a Second Reading during which the general 


principles are fully debated. This is followed by a 


8. These are printed as a schedule to the United States of 
America (Visiting Forces) Act, 1942, (5 & 6 Geo. 6, c.3l1). 


9. In the debate in the House of Lords on July 29 (124 Hansard 
H. L. 60 et seq Lord Mottistone, after pointing out that in the 
last war the British army in France had similar powers, said (70) : 

All of us who had experience of it there know how eminently 
desirable it was that offences committed by our troops should be 
tried by our courts. The accused man thought that was more 
fair, and if there was any criticism of undue leniency or undue 
severity it fell, as it should fall, upon the fellow countrymen of 
the accused man, or criminal if the accused man turned out to be 
guilty, rather than upon those who were not of his own country.” 


10. During the debate in the House of Commons on August 4 
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committee stage when the various clauses are discussed 
in detail, and finally there is the Third Reading when 
the completed bill is passed. But in the present case 
the Government asked the House to take all these steps 
in a single day because, as Sir Stafford Cripps, the 
Leader of the House, said, it was a matter of great 
urgency. Some of the Members felt that they should 
have been given an opportunity of studying in greater 
detail a bill which was of such great importance, and 
that it was not fair to exclude, for all practical purposes, 
an opportunity for suggesting amendments. On this 
point the Manchester Guardian said:'* “In actual fact 
the gravamen of their objection was the Government's 
cavalier assumption that the Commons would passively 
rubber stamp in one day a measure which touched an 
important constitutional principle.” 

It is hardly surprising that Parliament was stirred, 
because the important constitutional principle which 
was involved is one of the essential ones on which the 
English constitution is based. It is described by Dicey'* 
as “the fixed doctrine of English law that a soldier, 
though a member of a standing army, is in England 
subject to all the duties and liabilities of an ordinary 
citizen.” It is part—and perhaps the most important part 

of “the rule of law” which is the distinctive feature 
of the British system. “It becomes, too, more and more 
apparent that the means by which the courts have 
maintained the law of the constitution have been the 
strict insistence upon the two principles, first of ‘equality 
before the law,’ which negatives exemption from the 
liabilities of ordinary citizens or from the jurisdiction of 
the ordinary courts, and, secondly, of ‘personal respon- 


, 


sibility of wrongdoers,’ which excludes the notion that 
any breach of law on the part of a subordinate can be 
justified by the orders of his superiors.’"'® This means 
that the British soldier is subject to the jurisdiction of 
the ordinary courts, and is responsible to them for any 
breaches of the law which he may commit. So long as 
this principle is maintained, it will be impossible for 
any one to establish a military dictatorship in Great 
Britain. 

This principle has had a long and chequered history. 
In the Middle Ages the rules and orders, issued under 
the Royal prerogative, which governed the army were 
administered by the Constable and Marshal's court.'® 
But Parliament was always apprehensive that this court 
might encroach upon the province of the common law, 
and therefore in 1399 (1 Henry IV, c.14), “it was 


this was suggested in some of the speeches, but it was pointed out 
in a letter in the Times newspaper August 12, that the famous 
leaflet which is issued to all American troops coming to Great 
Britain contains the following sentence: “The Briton is the most 
law-abiding citizen in the world, because the British system of 
justice is just about the best there is.” 
124 Hansard H. L. 60. 

12. 382 Hansard H. C. 876. 

13. August 11, editorial. 

14. A. V. Dicey, Law of the Constitution, 9th ed., 1939, at p. 300. 

15. At p. 287. 

16. Cf. Holdsworth, History of English Law, 3rd ed., 1922. Vol. 
I, pp. 573-578. 
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declared that criminal appeals for matters done out of 
the realm should be determined in the Constable and 
Marshal’s court, but that appeals for matters done within 
the realm should be tried at common law.” The su- 
premacy of the common law was weakened under the 
Iudors, although they did not attack it directly. Under 
the Stuart kings, however, the question came to a head. 
In 1625 Charles I issued Articles of War under the 
Royal prerogative which purported to vest sole control 
in the King.’? Asa result, the Petition of Right (1625) 

the parliamentary declaration of the liberties of the 
people which is one of the milestones in English con- 
stitutional history—states that offenders have escaped 
punishment in the ordinary course of law “uppon 
pretence that the said offenders were punishable onelie 
by martiall lawe and by authoritie of such commissions 
as aforesaid, which commissions and all other of like 
nature are wholly and directlie contrary to the said 
lawes and statutes of this your realme.” After the out 
break of the Great Rebellion, Parliament issued in 1642 
a code for the government of its troops, and after the 
Restoration, Charles II issued a similar one in 1666. 
It was not clear, however, what was the relation between 
the civil courts and the courts martial, and the opinion 
seemed to be spreading among the soldiers that they 
were exempt from all civil jurisdiction..* The civil 
courts, however, showed courage in claiming that control 
The Case of Captain C’® is of 
particular interest. The Captain, having ordered his 


remained in them. 


men to rescue a soldier of his company who had been 
arrested by the civil authorities, was brought into court 
on the prosecution of the sheriffs of London. His 
defence was that a soldier could not be arrested without 
leave of his officer, but Sir Matthew Hale, the great 
Lord Chief Justice, said to him: “It seems you are 
grown very headstrong; but you ought to know, that 
every officer and soldier is as liable to be arrested as a 
tradesman or any other person whatsoeve! . You are 
the King’s servants, and intended for his defence against 
his enemies, and to preserve the peace of the kingdon; 
not to exempt yourself from the authority of the laws. . . . 
Whatever you military men think, you shall find that 
you are under the civil jurisdiction, and you but gnaw 
a file, you will break your teeth ere you shall prevail 
against it.” The position, however, remained a doubt- 
ful one until the passage of the Mutiny Act in 1689. 

This Act attempted to solve the dilemma in which th« 
people found themselves. They believed that with a 
standing army under the control of the King the country 
could not escape from the despotism which existed in 
most of the countries on the Continent; on the other 
hand, the country could »ot, without a standing army, 
avert the danger of a’ invasion The dilemma was 


17. Cf. C. M. Clode, His “e Adn i and Govern 
ment of the British Arn I86%, Vol. I, p. 18 

18. Cf. Holdsworth, op. cit., Vol. VI, pp. 225-236 

19. (1673) 1 Ventris 251 

20. 1 Will. & Mary c.5. Printed as an appendix in Clode, op 


> 


cit., supra p. 9, note 2 


764 


IN GREAT BRITAIN 


solved, as Dicey said,** by English political common 
sense. A standing army was created, but®? “the position of 
the army, in fact, was determined by an adherence on 
the part of the authors of the first Mutiny Act to the 
fundamental principle of English law, that a soldier 
may, like a clergyman, incur special obligations in his 
official character, but is not thereby exempted from the 
ordinary liabilities of citizenship.” ‘The all-important 
clause of the Mutiny Act reads, “Provided always, That 
nothing in this Act contained shall extend or be con- 
strued to exempt any Officer or Soldier whatsoeve1 
from the ordinary processe of Law.” This has remained 
one of the basic principles of English law, and no excep 
tion has ever been made to it. So strict are the English in 
carrying out this principle that even the ordinary 
doctrine of ‘‘autrefois convict” is not allowed to derogate 
from it. Thus a conviction or an acquittal by a court 
martial is no plea to an indictment for the same offenc: 
at the Assizes, although a soldier acquitted or convicted 
by a civil court cannot be tried for the same offence by 
a court martial. 

Nor is this principle affected by the existence of war 
or of insurrection. Martial law in the sense that the 
army (or, to be more accurate, all citizens) must use all 
force to repel an invasion or to suppress a rebellion is 
part of English law, but martial law in the sense of gov- 
ernment by military tribunals which supersede the 
jurisdiction of the courts “is in England utterly un 
known to the constitution.’”?* The English insistence 
on maintaining the jurisdiction of the civil courts is 
strikingly illustrated by the Emergency Powers (De 
fence) (No. 2) Act, 1940.24 This provides that “where 
by reason of recent or immediately apprehended enemy 
action the military situation is such as to require that 
criminal justice should be administered more speedily 
than would be practicable by the ordinary courts, 
persons, whether or not subject to the Naval Discipline 
Act, to military law, or to the Air Force Act, may, in 
such circumstances as may be provided by the Regula- 
tions, be tried by such special courts, not being courts 
martial, as may be so provided.” These War Zone 
Courts, as they are called, have as president a judge ol 
the Supreme Court, an ex-judge, or a King’s Counsel 
who is assisted by two advisory members who must be 
magistrates. Thus even if an invasion should take place, 
the supremacy of the civil courts will be maintained. 

With this historical background in mind it is not 
difficult to understand why Parliament regarded the 
United States of America (Visiting Forces) Act, 1942,? 
as such a remarkable constitutional innovation. Thx 


Act provides briefly that “no criminal proceedings shall 
be prosecuted in the United Kingdom before any Court 


of the United Kingdom against a member of the military 


21. Op. cit., at p. 298 
=<. Op. cit., at p. 299 
23. Dicey, op. cit., at p. 293 
24. 3 & 4 Geo. 6, c.45 


25. 5 & 6 Geo. 6, c.3l 
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naval forces of the United States of America” unless 
United States Government shall otherwise request. 
[he Act is careful to provide, however, that “any 
wwers of arrest, search, entry or custody, exercisable 
nder British law” shall not be affected. In other words, 
powers of the police remain intact, and they will, 
s a general rule, take all preliminary action in collect- 

g evidence. This is of great practical importance be- 
uuse the English have always placed particular weight 
n the part played by the police in the administration of 
istice. Thus the Lord Chancellor in his speech in the 
House of Lords said:** “Most important in the British 
ystem is the British policeman. I think that we should 

very slow to admit that anybody could be usefully 
ibstituted for him in respect of the functions which 

performs.” Unfortunately the American films have 
iccustomed the English people to the idea that the Amer- 

in police habitually use third degree methods on all 

itnesses. The fear that this procedure might be in- 
troduced into Great Britain has been allayed by this 
provision. It will be interesting to see how this partner- 
ship between the British police and the American 
ourts martial will work out. 

So far I have been speaking of the English constitu- 
tional principle that everyone, soldier as well as civilian, 
is subject to the ordinary law of the land. But there is 
inother constitutional provision of nearly equal im- 
portance which has also been affected by the United 
States of America (Visiting Forces) Act, 1942. This is 
that under the common law anyone may put the criminal 


law into action. Thus any person who is aware of the 


26. 124 Hansard H. L. 63 
27. Cf. Stone’s Justices Manual, 1942, p. 18. 


No Names and No Jury 


NE of our readers sends us a clipping from the 
O London Evening Standard describing another 
instance of the way in which governments in exile, as 
well as agencies of the Allied Nations, are permitted 
under the law of England to exercise their judicial 
prerogatives. 

“In London on Monday there will begin a murde1 
rial without names, without a jury, and in which the 
accused if found guilty will not be sentenced to death. 
Clerk of the Court will be a woman. 

“This will be the first murder trial by the Dutch 
Maritime Court in London, which was established 
here by the Allied Powers (Maritime Courts) Act of 
Parliament, passed last year. 

“On trial are two Chinese seamen, La Ka... and 
se Varern ° and they are charged with murder 
yn the high seas of 1... C , cook in the Dutch 
notor tanker Agatha. That, by Netherlands law, is as 
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facts, whether or not he be the person aggrieved, may 
lay an “information” before a justice of the peace.” 
Ihe private prosecutor is an essential part of the ma- 
chinery of English criminal law. He is important be- 
cause his existence makes it impossible for political 
pressure to prevent criminal proceedings from being 
brought. If the public authorities refuse to act it is 
always open to the private citizen to see that the criminal 
law is put into force. This power is no longer open to 
the private citizen in so far as the American forces are 
concerned, but it has been made clear®* that the Amer- 
ican army will investigate all complaints so that justice 
may be done in every case. 

In conclusion one general point may be made. In 
the United States the rigid written Constitution cannot 
be affected by ordinary legislation because any Act 
which is in conflict with the Constitution will be held 
to be invalid by the courts. On the other hand, the 
British constitution does not consist of any fixed body 
of rules, but depends on certain general principles. 
Cherefore any statute which derogates from one of these 
general principles tends to weaken the constitution, 
and is regarded with concern by the British people. It 
was for this reason that Parliament felt that an Act, 
which marked a great constitutional departure, ought 
not to be accepted as a matter of course. This concern is 
a healthy sign, because at a time when the totalitarian 
countries have thrown all justice on the ash-heap, it 
is salutary that Parliament should have made it clear 
that it was only prepared to depart from “the rule of 
law’ in exceptional circumstances. 


28. Cf. Notes exchanged between Mr. Eden and Mr. Winant, 
p. 5, n. 1, supra. 


in a London Murder Trial 


much of their names as the public are allowed to know. 

“The trial will be held in the ornately decorated 
No. 2 Court of Middlesex Guildhall, usually the scene 
of Middlesex Quarter Sessions. 

“As the trial is by Dutch law, there will not be a jury. 
The President of the Court, Dr. J. D. de Moor, will be 
assisted by two judges, Dr. H. Van Everdingen and Dr. 
A. D. Koeleman. And the clerk of the court is Mrs. E. 
P. A. Akkerman-Weber, wife of an engineer in the 
employ of the Dutch Government. 

“Mrs. Akkerman-Weber told me today that the trial 
had been held up for some time pending a medical 
report on the accused Chinese, the difficulties in obtain- 
ing interpreters and the availability of witnesses. There 
will be no death sentence if they are found guilty. 

“Section of the Dutch code under which the men 
can be punished says: ‘He who kills somebody else 
with the intention to do it—lifelong, or twenty years’ 


, 


sentence. 








MEMORIAL RESOLUTIONS 


At the first session of the Assembly in the Wilson 
Theatre, Detroit, August 24, the following resolutions 
— = 


were presented: 


GEORGE SUTHERLAND 
(Presented by William P. MacCracken, Jr.) 


EORGE SUTHERLAND, the thirty-ninth Presi 

dent of the American Bar Association, and fo1 

twenty-seven years an active member of the Asso 
ciation, during his sleep on July 18, 1942, passed into 
Eternal Rest, at the age of eighty years 

Throughout a career as a lawyer, legislator and jurist, 
he served clients and the public with steadfast devotion 
to those principles in which he firmly believed, and his 
adherence to them universally won the admiration even 
of the opposition. 

He was born March 25, 1862, in Buckinghamshire, 
England, of an English mother and Scotch father, and 
was brought to this country when he was only eighteen 
months old. His parents took him to the frontier coun- 
try of Utah, where he was raised in pioneer surround- 
ings in the new mining districts then opening up. 

He was educated at the Brigham Young Academy and 
studied law at the University of Michigan under Judg: 
Cooley. He was admitted to the Bar in Provo, Utah, at 
the age of twenty-one. In 1883 he married Miss Rosa 
mond Lee, of Beaver City, Utah—a happy and inspira 
tional marriage to last nearly three-score years. 

His ability and devotion to principles won him loyal 
friends among all the people, even though he was a 
non-Mormon in an intensely Mormon community. He 
served as a Senator in the first Utah State Legislature 
and was prominent in the development of the Utah 
judicial code. He was elected to Congress in 1900, 
served one term, but refused renomination for a second 
term, preferring to resume the practice of law. In 1904 
and again in 1910, he was elected United States Senato1 
from Utah. His service as a Senator—marked by the 
same manifestations of unimpeachable character and 
brilliant intellect—brought him national attention. He 
often was referred to as the Senate’s leading “constitu- 
tional lawyer”; and beginning in 1909 was persistently 
mentioned as the next appointee to the Supreme Court 
of the United States. 

He was prominent in the drafting and adoption of 
the Criminal and Judicial Codes; in support of the 
Postal Savings System; as a member of the commission 
considering the Pinchot-Ballinger trouble; as chairman 
of the joint committee and probably chief proponent of 
a federal workmen’s compensation law. One of the 
most famous speeches in the United States Senate was 
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his address, July 11, 1911, in opposition to the judicial 


recall provisions of the Arizona Constitution. 


He was President of the American Bar Association 
during 1916-1917, and previously had served on the 
Association’s Committee on Publication which had 
charge of the JOURNAL, then in its first year. 

No more appropriate tribute could be paid him than 
for each and every member to ponder long and seriously 
over the last two paragraphs of his annual address as 
President of this Association, delivered twenty-five years 
ago when this Nation was engaged in fighting a 
World War: 

It is now, as it has always been, that when the visionary 
or the demagogue advocates a new law or policy or scheme 
of government which tends to curtail the liberties of the 
individual he loudly insists that he is acting for the general 
interest and thereby surrounds his propaganda with such a 
halo of sanctity that opposition or even candid criticism 
is looked upon as sacrilege. 

But the time has come when every true lover of his 
country must refuse to be misled or overawed by specious 
claims of this character. Individual liberty and the com 
mon good are not incompatible, but are entirely consistent 
with one another. Both are desirable and both may be 
had, but we must demand the substance of both and not 
accept the counterfeit of either. Crimes, we are told, have 
been committed in the name of liberty. But either the 
thing that was called a crime was no crime or the name 
of liberty was profaned, as though one should become an 
anarchist in the name of order. Liberty and order are the 
two most precious things beneath the stars. The duty 
which rests upon us of this generation is the same that 
has rested upon all the generations of the past: to be 
vigilant to see and resolute to repel every attempt, how 
ever insidious or indirect, to destroy liberty in the name 
of order, or order in the name of liberty, for the alternative 
of the one is despotism and of the other the mob. 
Between his service in the Senate and his elevation 

to the Supreme Court of the United States he responded 
to numerous calls to notable public service, including 
the Washington Conference on Limitation of Arma- 
ments, and representation of the United States in its 
arbitration with Norway at The Hague. It was on 
September 18, 1922, while awaiting return to this coun 
try from The Hague that the appointment as an Asso- 
ciate Justice of the Supreme Court of the United States 
was conferred upon him. 

No mere memorial can assay his written opinions. 
Practically every member of the bar and every law 
student has read some of these opinions and made his 
own appraisal. In these opinions, the same elements of 
character are manifested—there is never doubt as to 
what Justice Sutherland intended to say; there is always 
a clarity which betokens complete honesty of thought. 
Controversial issues, upon which he wrote in a time of 
extreme public and professional interest in the work 
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the Court, were met in a manner which compelled the 


w, apart from agreement or disagreement with his 
nclusions, that “Here is a Judge.” 
In the past decade he found it necessary to confine 
is attention more and more to his work. Fewer mem- 
rs of the bar had the pleasure of meeting him socially. 
for pleasure it was, as all privileged to enjoy it will 
ittest. With uprightness he combined qualities of kindli- 
.ess, of genuine interest in others, and of brilliant wit. 
Naturally, he leaves hosts of sincere friends. Slightly 
ore than a year ago he wrote for an address: 
Whoever, being old, has not old friends or the memory 
of them, has missed one of the sweetest and most com 


fortable things that can attend him as he approaches the 
nevitable end. Old friends! 
Old friends! 


] 


clow of warmth to the heart and bids us have faith that 


The very utterance of the words brings a 


They do not die 
Nor lose the 1? 
No? change fo us, although they change.” 


mortal sympathy, 


GEORGE TRUE PAGE 


(Presented by Edgar Bronson Tolman 
g ) 


ASSOCIATION, by the 


HE AMERICAN BAR 
action of its Assembly, hereby makes record of the 


life, service, and character of its forty-first president. 

GrorGE TRUE Pace was born in Spring Bay, Illinois, 
September 22, 1859. He departed this life, November 4, 
1941, in La Jolla, California. 

Ihe interval of time between those two dates, exceeds 
the scriptural estimate of four score years. Those who 
knew Judge Page recognize that he attained that age 
by reason of strength.” That “strength” was not only 
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strength of body and of mind. Preeminently it was 
strength of character. 

Judge Page devoted his life’s activities to the people 
and the institutions of his native state until he had 
grown and ripened to maturity. He served as President 
of the Illinois State Bar Association in 1906-7 in recog- 
nition of his leadership of the “downstate bar” and his 
faithful and active service to the state organization. 

Growing recognition of his ability and character sum- 
moned him to the larger field. At about the mid-century 
of his life he was elected to the General Council of the 
national organization, became its chairman, was elected 
to its Executive Committee, and in 1918 was elected 
President of the American Bar Association. 

During his presidency the Association participated 
in the activities arising out of the first World War. He 
took an important part in the reform of court-martial 
procedure which began during that war aud later de- 
veloped into the admirable code which is now in force. 
He was one of those who had the courage to launch the 
AMERICAN Bar ASSOCIATION JOURNAL as a monthly 
periodical. 

In 1919 President Wilson appointed him Judge of the 
United States Circuit Court of Appeals. To that office 
he gave eleven years of constant and faithful service. In 
1929 he retired from active duty as Circuit Judge but 
continued to perform judicial service whenever called 
upon so to do. 

His work on the bench displayed the same power of 
mind and character which carried him from an obscure 
beginning to leadership in his profession. 

He was a strong, just judge, unshakable by any other 
consideration than his devotion to the right. 


The Tragic Story Retold 


T the opening of a session of the 
A Appellate Division of the New 
York Supreme Court held October 
7, 1942 for the administration of the 


partial justice. 


historical and traditional lawyer's 


oath, a large class of candidates who 


government according to law and im- 


Mr. Justice Hagarty said in part: 
“You have come to the bar at a time 
marked by the greatest crisis of all 
history, a time of upheaval and dis- 


of justice among men — among all 
men... It is for you to do your 
part in defending the reign of law 
against the force which seeks to make 
slaves of free men.” 

Mr. Justice Hagarty then referred 
to the “tragic story” carried in our 








had successfully passed the examina- 
tion for admission, many of them 
already in the uniform of the armed 
forces, were welcomed by Mr. Justice 
William F. 
presiding in the Second Department 
Brooklyn and Long Island). Mr. 
Justice Hagarty referred impressively 


Hagarty of that court 


to the editorial “Lawyers in De- 


lense of Liberty,” which appeared in 
the July issue of the JoURNAL and 
urged upon the newcomers a duty of 
resolute defense of the institutions of 
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tress, with the lowest passions of men 
unloosed and taking the place of 
‘peace on earth to men of good-will.’ 
Not only is our government threat- 
ened by this cataclysm of war, but 
our very civilization is in danger. 
We are now engaged in beating down 
the forces of evil arrayed against us 
with all the power and resources at 
the command of our Nation. 

“It is into this world that you have 
come to practice your profession of 
the law, involving the administration 


July issue involving the defense of 
Belgian farmers, the courage of the 
Belgian lawyers who undertook the 
defense, the trial judge who upheld 
the challenge to the law, the summary 
arrest of lawyers and judge, and the 
fact that their fate still remains un- 
known. He compared that mockery 
of the judicial process with the stern 
and equal justice administered by 
our courts to the German spies and 
saboteurs. 
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BOOK REVIEWS 


Administrative Regulation: A Study in Representa- 


tion of Interests, by Avery Leiserson. 1942. University 
Pp. XIII, 292.—This little volume, 


written by the son of one of the members of the Na- 


of Chicago Press. 


tional Labor Relations Board, is timely and valuable. 
However, as is true of so many books and articles in 
the as yet unorganized field of administrative law, it 
is mis-titled. Its outside cover proclaims as its subject, 
“Administrative Regulation,” and its title page carries 
as well the subcaption, ‘““A Study in Representation of 
Interests.” Its formal subject might be stated thus: 
A Study in the Recognition of Special Interests or 
Economic Groups in Regulatory Legislation and Their 
Functions and Representation in Administration 
Thereunder. 

The argot of journalism would entitle the subject 
simply, “Pressure Groups.” That is only part of the 
story. It is true that the subject, and particularly this 
volume, is grounded upon an “economic” interpreta- 
tion of group interests, and the volume states its purpose 
as “to inquire to what extent the endowment of repre- 
sentatives of economic groups with administrative 
responsibilities offers an effective means of solving 
economic conflicts . . . in disposing of tension situations 
wherein the aid of government and the sanction of 
law is being sought (or fought) by each.” The groups 
selected for special consideration in the matter of form- 
ing public policy are (1) the associations of businessmen, 
(2) the unions of laboring men and women, (3) the 
co-operatives of farmers, and (4) the exchanges of 


securities dealers. Here the “pressure group’ theory 
breaks down for businessmen, and securities dealers 
have been the regulated rather than the regulators. 
When they participate in administration, it has usually 
been forced upon them. Their traditional and strong 
distaste for regulation as a matter of principle has made 
them hold back—while some other groups have seized 
the opportunity to press forward to seek legislative 
recognition and to assume administrative responsibility. 
Furthermore, some groups, such as consumer and other 
widespread interests, have failed to function and thei 
representation has been taken over by Government 
itself, by bureaucracy. 

As to the actual operation and participation of these 
groups in the business of public administration, the 
matter may be put bluntly—and not at all in the 
technical prose of Dr. Leiserson—as follows: Economic 
groups and their organizations are used and may be 
useful in administration (1) as a tool by which ad- 
ministratively formulated policies may be carried out, 
(2) asa goad to administration, and (3) asa brake upon 
administration. The formal methods by which these 
three functions are performed constitute the principal 
descriptive portion of the volume. 
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A monograph might end there, but the author dis 
cusses under various captions the practical implications 
legal theory, and conflicts of principle involved in 
group participation in administration. He points out 
the potential governmental supervision which may come 
to groups who assume administrative functions, then 
reluctance to assume responsibility, the middle-ground 
device of representative advisory committees, and the 
inconclusive nature of present legislative and othe 
legal limitations on formal or de facto group represen- 
tation. The author does not view group representation 
as an unmixed blessing, nor does he view the ad- 
ministrator’s function as that of following one group to 
the exclusion of others. “The administrator who con 
ceives his task solely in terms of executing a legislative 
mandate has but a limited view of his public and social 
function. Such a view does not consider the opportuni- 
ties for differential and discriminatory treatment of 
group interests.” 

The volume is not legalistic. It does not have the 
pointed style which has become familiar through legal 
periodical literature. —To many lawyers it may seem 
discursive. Dr. Leiserson is a political scientist, now an 
assistant professor of public administration at Princeton 
University. The volume is, or is the outgrowth of, his 
doctor’s dissertation at the University of Chicago. His 
comprehensive collection and thoughtful correlation of 
many views and aspects, albeit with emphasis on the 
political scientists’ method and approach, leavens the 
over-simplified style of legal writers. ‘The volume should 
be of practical use to representatives of group interests 
both when legislation is being framed and in the daily 
course of administration. Since most formal recogni 
tions of economic groups in federal legislation have 
occurred since 1933, and since the stress and strain of 
such groups in public administration are currently 
aggravated by war, the volume is a most timely and in 
many respects unique contribution to the subject of 
administrative regulation. 

Cart McFARLAND 
Washington, D. C. 


The Growth of American Constitutional Law, by 
Benjamin F. Wright. 1942. New York: Houghton 
Mifflin. Pp. VIII, 276.—Well written and easy to read, 
this book, by a professor of government, is refreshingly 
free from bristling and strutting, wisecracking and quip- 
ping, and the condescending look down the nose at 
judges and judging which is affected by so many pro- 
fessorial wise ones. The apparent desire to split the 
ears of the groundlings, if not to make the judicious 
grieve, which has characterized so much of the recent 
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riting on judicial review, and on that body of con- 
titutional case law which may be appropriately called 
he common law of the constitution,’ is entirely absent 
om this one. 

[his attitude has been especially noticeable in the 

ise of professors of government who seem to look 
jovianly down from the seats of the mighty as from a 
reat height on the antics of the “naif, simple-minded 
nen called judges,” to whom, instead of to professors of 
sovernment, the American people have, no doubt fool- 
shly, confided the administration of the judicial power. 
Written with a clear understanding and a sympathetic 
ippreciation of the problem posed by our form of 
rovernment, and its solution? by a system of judicial 
review, the book is a real contribution to an under- 
standing of the history and meaning of American con- 
stitutional law, its indispensable place in our system, 
ind the equally indispensable function of the courts in 
keeping that law a fresh, a living and therefore a mov- 
ing stream. 

Giving due place but never undue emphasis to the 
varying factors and forces which have had their part in 
the choice of the makeup of the Court and in its choice, 
from time to time, of competing views as expressed in 
its decisions, the writer shows that he well understands 
what has been called “the glorious uncertainty of the 
law.” Never obsessed with particular vagaries or de- 
partures from the normal, never lost in particular 
constitutional eddies, but taking due account of all the 
variables, he makes it clear that above all the main 
stream of constitutional law has always been, and 
always will be, flowing broadly down. He makes it 
clear too that it has carried, and always will safely 
carry, all the argosies we in America have launched or 
will launch, in our constant struggles for laws under 
which we may more fully enjoy the right to life, liberty 
and the pursuit of happiness. Seeing clearly enough the 
personal and other imponderable factors which must 
enter and have entered into the decision of constitu- 
tional questions, the writer makes due allowance for, 
and explanation of, cross currents in the stream and 
their effect by erosion and avulsion on the great body 
of constitutional law. My only serious disagreement 
with him is with his interpretation of the great avulsion 
in the spring rise of 1937, that “the Court’s almost imme- 
diate change of decision in the spring of 1937 was made 
I have 
no doubt that the avulsion was hastened by the attack 


in order to avert the threat to its independence.” 


and the fierce light focused on the Court’s egregious 


1. Texas Law Review, Vol. XV, No. 3. 


2. “Modern judicial review is a product of many forces, but 


foremost among them must be reckoned a profoundly conservative 
strain in the American political character as well as that abiding 
distrust in the officers of government vested with positive powers, 
which has long been one of our deepest feelings about govern- 
ment.” Page 244. 

“We cannot foresee the exact nature of the problems which 
wartime and the period of post-war readjustment will produce .. . 
but we can have confidence that they will be dealt with in the 
method of constitutional government. And to that method the 
courts have made one contribution of unchallengeable value in 


NOVEMBER, 1942 VoL. 28 





BOOK REVIEWS 








error of judgment in not seizing upon the Tipaldo case 
to overrule Adkins. I am quite certain however that 
the Court changed its decision, not because it felt that 
there was a real threat to its independence, but because 
in the clear light of that focusing it saw both that the 
Adkins decision was wrong and that it must be changed.* 
That the attack on the Court was certainly of great im- 
portance as a time factor, may not be disputed. It was, 
I think, of no other importance. The pressure of public 
opinion causing a re-examination of these questions, 
would, in time, as it has always done in the past, have 
caused a correction of the error the Adkins case em- 
bodied, just as it will in time cause the overruling or 
present 
Court's two or three indefensibly unsound decisions. 


modification by statute or decision of the 


JosepH C. HUTCHESON, JR. 


Houston, Texas 


United States of America vs. American Medical Asso- 
ciation et al: Report of a Trial. 1941. Chicago: Amer- 
ican Medical Association. Pp. LXIV, 532.—This volume 
is described on the title page as “a reprint of the of- 
ficial documents with a condensation of the trial.” It 
is more than that, for it includes also many newspaper 
stories, editorials and cartoons. All of this material has 
been published from time to time in The Journal of 
the American Medical Association. 

Beginning with the initial statement of Assistant 
Attorney General Thurman Arnold announcing the 
intention of the government to seek an indictment, the 
proceeding is covered up to and including the sentence 
imposed by the District Court. 

It will be recalled that Judge Proctor sustained a 
demurrer to the indictment. His action was reversed 
by the Court of Appeals of the District. A jury returned 
a guilty verdict against the American Medical Associa- 
tion and the District of Columbia Medical Society and 
found the individual defendants not guilty. A fine of 
$2,500 was imposed upon the American Medical Asso- 
ciation and a fine of $1,500 on the Medical Society of 
the District. 

This compilation will constitute a convenient source 
book for those concerned with placing the case in its 
proper setting. 

There has been considerable misunderstanding of the 
actual holdings of the Court of Appeals and even more 





their emphasis upon the importance of rational debate and 
justification. It is this method which enables us to hold before 
the people, majority and minorities alike, the ideal of discussion 
rather than violence as the only proper reliance in politics.” 
Pages 259-60 

3. In a series of lectures delivered in 1936 at the University of 
Virginia, I pointed out that the history of the Court had always 
shown a swing first in one direction and then in another and in 
a note to the discussion of the labor decisions stated that it took 
no great prophet to say that the first time the Adkins case came 
squarely before the Supreme Court, it would be overruled. Law 
as Liberator, pages 152-3-4. 
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of their implications. The indictment was for conspiracy 
in restraint of trade in the District of Columbia in 
violation of Section 3 of the Sherman Anti-trust Act. 
Interstate Commerce was in no sense involved as this 
section was enacted pursuant to the plenary power of 
Congress to legislate for the District. 

The court did not hold that the practice of medicine 
was a trade. It did hold that the phrase “restraint of 
trade” used in the act must be interpreted and applied 
in the light of its common law meaning and that so 
understood it forbids unreasonable restraint upon the 
practice of a profession and that the jury was warranted 
in finding the conduct of the societies improperly 
restrained the practice of medicine in the District and 
the business of Group Health Association, Inc. 

Nor did the court hold or intimate that any pro- 
fessional association could not enounce its Opinion as 
to proper standards of ethical conduct by its members. 
It did hold that such an association can not by the use 
or threat of disciplinary measures indulge in improper 
“restraint of trade.” 

The case was again appealed, and affirmed by the 
Court of Appeals of the District, in an opinion prepared 
by Mr. Justice Justin Miller. The Supreme Court of 
the United States has now granted certiorari, limiting 
the scope of the review to the following questions: 
whether the practice of medicine is a profession and 
cannot be reached under the Sherman Act; whether the 
Act applies to anything but price-fixing and competitive 
situations; and if doctors are in a trade, whether they 
do not have the same immunity from anti-trust prosecu- 
tion extended to labor unions by the Norris-La Guardia 
Act. 

The granting of this petition, of course, means that a 
written opinion will be delivered by the Supreme Court 
and it is hoped, whatever the result, that the American 
Medical Association will supplement the present volume 
by one which embraces the final action of the Court. 

WALTER P. ARMSTRONG 


Memphis, Tennessee 


Temples and Towers: A Survey of the World’s Moral 
Outlook, edited by George Vaughan. 1941. Boston: 
Meador Publishing Company. Pp. 626.—The editor, 
until recently professor of law at the University of Ark- 
ansas, has been wondering whether the world is going 
to the dogs or is moving towards “a spiritual awaken- 
ing.” Instead of defining his terms and searching the 
evidence, he has asked hundreds of leaders in all walks 
of life to give “their general reaction to the moral out- 
look.” A perusal of the index of contributors to the 
volume should alone stir up a fresh breeze for anyone 
drifting in the doldrums of Weltschmerz. To think 
that these six hundred important people bothered to 
answer the editor’s nebulous questionnaire! The answers 
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given are pretty much what one would expect in their 
general character, whether it be George Bernard Shaw 
or George W. Wickersham, John L. Lewis or John W. 
Davis on the witness stand. Kittredge of Harvard 
provides the briefest answer in the volume by scribbling 
on the questionnaire: “I am still hopeful. G. L. K.’ 
Like Kittredge, 
Confessio fidei. One of the most original contributions 
is that of the British Church historian, F. J]. Foakes- 


principal types of 


most of the respondents give a 


Jackson, who characterizes the 


“revivals” in civilization, especially stressing the 
significance of “legal revivals.” The volume opens with 
a section by members of “bench and bar.” It then calls 
the roll of leaders in all the major professions and 
vocations, eliciting a great variety of wit and wisdom, 
satire and horseplay, poetry and prophecy. 

James LUTHER ADAMS 


The Meadville Theological School, 
Chicago 


Democracy and National Unity, by Thomas Reed 
Powell, Henry F. Pringle, Herbert Agar, Harold G. 
Moulton, Matthew Woll, Oliver E. Baker. Edited by 
William T. Hutchinson. 1941. University of Chicago 
Press. Pp. 140.—Most of us wish and seek to promote 


national unity in order to win the war and, after it, 


the peace. Not many realize all the requisites or condi- 


tions of genuine unity. In the volume under notice, six 
experts discuss the several aspects of unity and the 
respective contributions thereto to be reasonably ex- 
pected of the law, of political leaders and parties, of 
the press, of industry, of union labor, and of agriculture. 
I'he chapters—originally delivered as lectures on the 
Walgreen Foundation at the University of Chicago— 
are not of equal merit or educational value, but each is 
informing and stimulating. Two or three are unusually 
candid and critical. 

The press, especially the daily newspaper, is handled 
without gloves by Mr. Pringle, who thinks that a good 
deal of the tearful talk about the freedom of the press 
is sheer humbug and in reality represents bitter opposi 
tion to child labor, building regulation, honesty in 
advertising, and the like. Mr. Pringle is rather tough 
and rough with the time-serving politicians, who dodge 
vital issues, adopt empty and mendacious platforms, and 
try to make a racket of government. The chapters on 
industry and agriculture are less controversial and 
more constructive. Mr. Woll claims too much for his 
particular brand of trade unionism—the A. F. of L.— 
and actually asserts that in Europe the labor movement 
is Marxist. No serious student of the labor movement 
in Britain, France or even Germany would make so 
wild a statement. Much of what Mr. Woll says about 
American unions is true and important, however. 
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\ir. Powell is illuminating, independent and realistic 
m civil liberty, the courts and the organic law. 
On the whole, the volume is to be welcomed as a 
listinctly useful tract for the times. 
Victor S. YARROS 


1a Jolla, California 
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ae Lc Issue of the Montgomery 
FEDERAL TAX HANDBOOKS 





H. ERE—in a new design made expressly 


for your work with corporate clients: 


the Robert H. Montgomery 


CORPORATION TAX 
HANDBOOKS for 1942-43 


“YOR lawyers’ use, this new two-book unit is outstand- 

ing in the guidance it offers, designed out of a quarter 

of a century’s experience in presenting tax information 

by an organization of experts who deal constantly with the 
tax problems of corporations. 








It meets the urgent need of corporate taxpayers and their counsel 
for complete treatment of federal taxes on corporations—all in one 
place, and freed from irrelevant matters. Includes: 


Determining Taxable Income of Corporations—this book of 
unit covers what is taxed to corporations, and when; deductions; 
arriving at the net income subject to tax; and 


Excess Profits and Other Federal Taxes on Corporations— 
this book deals with taxes on the income, or affecting the in- 
come, of corporations; the credits that can be claimed against 
such taxes; computation of corporation normal tax, surtax, 
excess profits tax; preparation of returns. 


The Corporation Tax Handbooks will be released as soon after pas- 
sage of the new tax law as production permits, in ample time for 
your work on returns. Two-book unit, price complete, 

4 . $15.00 





Announcing Also: 


Order These Books Now 


With the mounting demands of 
tax work in your practice, and fewer 


New Issue of Another 
Montgomery Tax Handbook: 











trained men who can handle it, you 
want to make especially sure that 
you get these 1942-43 books. So that 
you may receive your copies prompt- 


FEDERAL TAXES ON 
ESTATES, TRUSTS 


AND GIFTS ly, please place your order now. 
1942-43 SPECIAL ADVANCE INFORMA- 

. TION: Shortly after law is passed, 
Outstanding help for lawyers purchasers of Montgomery Tax 
concerned with this field. Books will receive, at no extra cost, 
Brings up to date develop- “Notes on the 1942 Revenue Act, 


an expert analysis of the bearing of 
new provisions on corporate and 
fiduciary taxpayers, including signifi- 
cant changes in procedure and new 
rates. 


ments in application of estate 
tax, gift tax, income tax as 
affecting estates and trusts. 


$7.50 








—— =e USE THIS ~mopemgini 


The Ronald Press Company, Publishers 
15 East 26th Street, New York, N. Y. 


Please send us, as soon as issued, the Montgomery Federal Tax | 
Books checked below: 

Corporation Tax Handbooks for 1942-43, dealing with Determining | 
Taxable Income of Corporations and Excess Profits and Other | 
Federal Taxes on Corporations. Two-book unit $15.00 

(Separate copies of books can be furnished at $7.50 each.) | 


[) Federal Taxes on Estates, Trusts and Gifts 1942-43......... $7.50 
We are to receive without additional charge, shortly after the law is 
passed, your analysis, Notes on the 1942 Revenue Act. 

(Kindly check below the way you prefer to make payment) 
[) Within 5 days after receiving the books, we will send price 


{-} Enclosed is check for price. (We pay delivery if you remit with order.) 
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Administrative Law 


A Symposium on Administrative Law, in 14 Missis- 
sippi Ss Jour. 287. (April, 1942.) 

A whole issue is devoted to discussions of the problem 
child, Administrative Law. Joseph A. Todd has an 
introduction. He has gleaned from many and has 
presented a very readable survey of the nature of Ad- 
ministrative Law. It is good unless you happen to dis- 
like those who are sympathetic toward administrative 
agencies. Vincent M. Barnett, Jr. has written in an 
attractive style about “Administrative Justice and 
Judicial Self-Restraint.” He is strongly in favor of 
both of them. As a political scientist in a few places 
he glosses over some ideas where a “technical” lawye1 
probably would have been more careful. To him an 
administrator is an expert. I wonder what he would 
think of the Illinois Commerce Commission, one of the 
most important commissions in a large, populous state 
with many _ utilities. Each Governor controls the 
personnel of each Commission because “each member 
of the Commission shall hold office for a term of two 
years from the third Monday in January of each odd- 


numbered year.” ... Even the assistant commissioners 
“shall be appointed by the Governo1 to hold office 
at his pleasure.” . .. Governor Green of Illinois evident- 


ly does not think of administrators as experts. For 
chairman he appointed a county judge in a thoroughly 
rural county. For two other members Governor Green 
appointed two ward committeemen of Chicago and for 
secretary of the commission he appointed another Chi- 
cago ward committeeman. How is that, Professor 
Barnett, for “expert” personnel? Professor Charles B. 
Nutting has done a good job of reviewing the subject of 
“Congressional Delegations Since the Schechter Case.” 
That case invalidated a part of the NIRA because Con- 
gress failed to restrain the President in making codes by 
a sufficiently definite standard. As to this matter of 
standards, it is concluded that it is not one of substantive 
constitutional law but simply one of legislative tech- 
nique. “When it has seen fit to do so, Congress has been 
able to accomplish anything it has desired as far as 
vesting power in administrative or executive officials is 
concerned. Two points only must be borne in mind. 
Some care must be exercised in confining a single act to 
a relatively limited area. . . . Congress should appear to 
be as specific as possible in making grants of power.” 
If one who has not read widely in the field of ad- 
ministrative law wishes to familiarize himself with it 
by a small amount of reading, he will do well to procure 


CURRENT LEGAL PERIODICALS 


By KENNETH C. SEARS 


Professor of Law, University of Chicago 





and read the April, 1942 number of the Mississippi Law 
Journal. 


Constitutional Law 


The Nature of a “Federal Question,” by Ray Fon 
rester, in 16 ‘Tulane L. Rev. 362. (April, 1942.) 

Ihe Constitution confers jurisdiction upon our na- 
tional courts in cases “arising under this Constitution, 
the laws of the United States. ...” An examination of 
the decisions which have applied this constitutional 
grant leaves one stunned because the Supreme Court 
has indulged in two very inconsistent rules and as yet 
has not reconciled its own conflict. One is the rule in 
one part of the Osborn opinion. There the point of 
view seems to hold that a law of Congress had estab- 
lished a bank and that all cases concerning the bank 
arise under that law “even though no issue of federal 
law is in actual dispute between the litigants.” The 
second rule is found in the opinion in the Gold-Wash- 
ing case even though the latter purported to follow 
the Osborn case. This second rule is stated thus: 
“A cause cannot be removed from a state court simply 
because, in the progress of the litigation, it may become 
necessary to give a construction to the Constitution 
or laws of the United States. The decision of the case 
must depend upon that construction.” The author 
suggests that it is possible to reconcile these rules by 
this process: the Osborn rule was concerned with the 
Constitutional clause, while the Gold-Washing rule was 
concerned with the same language set forth in a Con- 
gressional Act of 1875. “It may be said that the statute 
should be narrowly construed in order to limit the 
number of cases to be handled by the courts of the 
federal system, and that the Constitutional clause 
should be broadly construed to maintain a broad res- 
ervoir of potential federal judicial power for possible 
use, within the discretion of Congress, in an uncertain 
and unpredictable future.” 


The Immunities of Congress from Process, by Emanu 
el Redfield, in 10 The George Washington L. Rev. 513. 
(March, 1942.) 


Hamilton Fish, member of Congress, was served with 
a subpoena to appear before a federal grand jury while 
Congress was in session. The Constitution provides 
that M. C.’s “shall in all cases, except treason, felony 
and breach of the peace, be privileged from arrest dur- 
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ing their attendance at the same.” The word “arrest” 
has been held to mean arrest in civil cases. Is a sub- 
poena to attend and testify, a civil arrest from which a 
M. C. is privileged? Lawyer Redfield says yes. There 
is no court decision on the point. There is a little 
judicial dicta that says no and some Congressional 


precedents that support our author. He is impressed 


with the idea that the greater importance is in favor of 
Congress doing its work and with the fear that a lack of 
such an immunity would make possible judicial abuse 
that could seriously handicap Congress and particular 
members thereof. This basis for a decision of the prob- 
lem seems fair enough. But, perhaps, many readers will 
be more impressed with the idea that the existence of 
such an immunity would seriously handicap at times 
the administration of court justice. 


Contempt 


The Los Angeles Times Conte m pt Decision—A Dan- 
gerous Holding, by Ralph L. Crosman, in 14 Rocky 
Mountain L. Rev. 193. (April, 1942.) 


It is interesting that the majority opinion in the 
Times-Mirror case should be strongly condemned by 
the Director of the College of Journalism of the Uni- 
versity of Colorado. Among other objections “it opens 
the way for trial by newspapers. This decision, ex- 
tensively hailed by newspapers as a victory for the 
press, is not a victory in the true sense of that term, 
because it gives to the press a power it should not have, 
a power that is almost certain to be misused to the injury 
of litigants to actions and to the detriment of the ad- 
ministration of justice, and because its use may react 
against the press.” 


Judicial Method 


The Passing of the Old Dissent, by John T. Ganoe, 
in 21 Oregon L. Rev. 285. (April, 1942). 


It seems to me that History Professor Ganoe wrote a 
little too soon. He believes that the retirement of 
Justices McReynolds and Hughes has ushered in a new 
era. ‘Not since the days of John Marshall has the Court 
been so constituted to bring about, in all essential 
economic and political matters, constant and continuous 
unanimity.” By this is not meant that dissenting 
opinions have disappeared, but that “in the main the 
old dissent has disappeared and in its place a new 
dissent with a different basis is being evolved.” But it 
is not clear just what is meant by the “old” dissent. It 
appears that the “real era of dissent” began with the 
Taney Court. “The chief justiceships of Chase, Waite 
and Fuller were made hectic by the constant stream of 
dissent poured forth.” Then “the advent of Holmes 
heralded the era of the so-called liberal dissent.” Pro- 
fessor.Ganoe and I have read recent cases differently, 
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for I cannot understand everything that he combines in 
the statement that Justice Roberts “has probably written 
more dissenting opinions than any other member of 
the Court since the presidential purge, with some in- 
dications, to be sure, that Roberts will more and more 
be joined by Frankfurter, Murphy, and, perhaps Stone.” 
This observation is closely followed with this state- 
ment: “To Roosevelt, then, goes the credit of establish- 
ing a Court that is distinctly unique—a Court virtually 
without dissent on the old fundamental issues of gov- 
ernment and economic life.” Apparently a statistical 
study is needed to reconcile our differences. Professor 
Ganoe does not indicate that he has made one, and 
I know that I have not. 


Legal Philosophy 
Natural Law and American Legal Realism: Their 
Respective Contributions to a Theory of Law in a 
Democratic Society, by Francis E. Lucey, in 30 The 
Georgetown L. Jour. 493. (April, 1942.) 


This forty page essay is a strong attack upon the 
philosophy of the American Realists, in general, and 
upon Holmes, Pound, Bingham, Frank, Radin, Cook, 
and Dewey in particular. Holmes receives the worst 
blows because he is considered as the founder and the 
idol of the Realist School. At one place Pound is 
referred to as “the anti-Realist” but in any event his 
brand of sociological jurisprudence is treated as only 
slightly better than that of Holmes. What is it that 
the author dislikes about Realism? The accusation 
is that the Realists have cast out of their thinking legal 
principles, logic, reason, God, soul, and morality. “For 
them law is merely the functioning, i. e., the cases or 
decisions of courts.” The author also concludes that 
the Realists also believe that might makes right and 
that their kind of thinking has caused a Second World 
War. Then there is a pause during which the Realists 
are admitted to have certain good points. They are not 
as bad as they usually write. Occasionally, they cease 
to be skeptics, desert their philosophy, and assert their 
faith, as Holmes did in the freedom of speech. Also the 
Realists have been insistent in their demands for legal 
reforms. Then the attack upon them is renewed and it 
is asserted that they are the enemies of Democracy. Says 
our author: “Realism is being tried out today in Ger- 
many and Russia. . . . There is not a single tenet of 
Realism that these dictatorships do not cherish, adhere 
to, and try to apply.” I wonder why Italy is omitted. 
Professor Lucey supports scholastic Natural Law but not 
the pseudo-Natural law of the 19th century. His philoso- 
phy alone “can be the basis for Democracy or for popular 
sovereignty.” Realism “can be the basis for nothing but 
the absolute state.” I cannot speak for the Realists 
but I imagine that they would deny that their philoso- 
phy has been fairly stated. At least, as far as I know them, 
they are more prominent in the support of Democracy 
than Professor Lucey. 
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THE SIGNIFICANCE OF CITIZENSHIP 


} (Continued from page 752) 
t 


program and recording for rebroadcasting.2° On the 
other hand, some cautioned against making the proceed- 
ings|too spectacular*' or overemphasizing the role of the 
judge. Here again we see the necessity of permitting 
loca] variation in order to secure the happy medium 
whid¢h accords with each judge's sense of propriety and 
dignity, while at the same time secu! ing a maximum of 
effectiveness with the new citizens and in the community. 

Where only very small courtrooms are available and 
when large classes of applicants are pres¢ nted, it becomes 
a seyious question whether the ceremony should not be 
held] in some other building. The same problem has 
beer faced by university authorities, who have in some 


instances constructed large halls for commencements and 


in others have held commencement exercises in stadia 
erected for athletic contests. Some of the more con 
servative university professors have resisted these de 
velopments just as some judges are disinclined to partici- 
pate] in ceremonies which are held elsewhere than in 
the ¢ourtroom and at other than regular court hours. 
While there are dangers present here, it is difficult to 
see how the purpose of the joint resolution can_ be 
accoipplished—in some instances—unless such departures 
from| the old conventions are permitted. Some of the 
judg¢s have already done so. When the ceremony is 
perfqrmed, other than in a courtroom, every effort 
should be made to secure the courtroom atmosphere, 
both} in the properties used and in the procedure 
followed. That this can be done is evidenced by presi- 
dentfal inaugurations at the Nation’s Capitol, in a 
physical setting far removed from courtroom or other 
such |facilities. 





For similar reasons it may be wise tu hold the naturali- 
zation session at some time other than during regular 
coyrt hours. Justice F. Dickinson Letts recommends 
evening sessions. He contrasts hurried, daytime, per- 
functory proceedings with more leisurely evening 
‘Sessions. Of the former he says: “It is not uncommon 
to see applicants for citizenship appear in court for in- 
duction in their work clothes and frequently in shirt 
sleeves. It is possible that in such situations the 
applicant is relieved from his employment for the briet 
period necessary to attend the court sessions.” In con- 


trast he says of an evening session: “All of the applicants 
20. Judge Xenophon Hicks: “In this connection I call attention 
to a procedure adopted by Judge Davies of the Middle District of 
Tennessee. He has on more than one occasion permitted the radio 
people to cooperate. They have taken the naturalization proceed- 
ings which after being edited »vy Judge Davies have been broadcast. 
Ihe Judge asked me what I thought about the practice and I saw 
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and their friends came dressed in their best apparel... . 
Before the convening and after adjournment there was 
a clustering about the courtroom engendering a spirit 
of fellowship.” Another argument in favor of such 
evening sessions is that in this way a complete separation 
could be secured from the criminal court atmosphere 
and from other phases of court work which, while they 
may seem matter-of-course to lawyers and judges, are, 
perhaps, no more appropriate as background for 
naturalization ceremonies than they would be for a 
funeral service or a college commencement. Again, as 
suggested by Justice Letts, an evening session would 
make possible the attendance of friends, relatives, bar 
association groups and others, who are invited by some 
judges and who do attend naturalization ceremonies in 
some of the courts. Judge C. C. Wyche states that his 
sessions are usually attended by a great many citizens as 
well as by classes from the high schools. Judge Harry 
E. Watkins mentions attendance by the townspeople; 
Judge Grover M. Moscowitz invites students of the 
various colleges and high schools to attend and usually 
has fifty to sixty young men and women present accom- 
panied by teachers and professors. From this group 
one of the students is selected to lead in pledging 
allegiance to the flag. Judge E. Marvin Underwood 
issues a general invitation to the public and special in- 
vitations to patriotic and civic groups; the names of 
those who represent such organizations are read aloud 
in open court, together with the offices held by them. 
Judge Shackelford Miller’s courtroom is usually well 
filled by such representatives together with the friends 
and relatives of candidates for citizenship. 

These many valuable suggestions of the judges— 
inadequately reproduced as they are in this article— 
reveal clearly the importance of collecting such material 
in the office of the Administrative Director and distribut- 
ing it from time to time, not only to federal judges but 
to those of the state courts as well. Proved experience 
of one judge may be much more valuable than a rule 
promulgated without regard to the customs and tradi- 
tions of the locality. This, together with concerted 
action by the Conference of Senior Circuit Judges and 
the several Circuit Conferences would give the desired 
continuity. In conclusion it may be well to note that 
there is room for much greater activity by lawyers and 
bar associations. Perhaps consideration will be given 
to the subject by the war work committees of such asso- 
ciations, which have been recently established 
no real reason to the contrary.” 

21. Judge Mac Swinford: “I believe that simple ceremony is the 
proper procedure. Many of the proposed new citizens are timid 
and self-conscious and many of them came to America, and cer- 


tainly our country was founded by those who came here to get 
away from hollow ceremony.” 
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F' ER since the American Law Insti- 
tute was formed nearly 


ago the American Bar Association has 


20 years 


been its generous and helpful foster 
The 
ciation have been a very helpful 


parent two decades of asso- 
thing for us and we hope there comes 
to this Association some measure of 
parental pride in what we have 
iccomplished 
[his year the Institute has finished 
two important pieces of work. One 
is another volume of the Restate- 
ment. This time the subject is Judg- 
ments. It is a sufficient statement of 
the quality of that piece of work 
when it is stated that the Reporters 
were Warren A. Seavey 
W. Scott of the faculty of the Harvard 


Law Sx hool 


and Austin 


Each ranks high in the 
field of legal s holarship apart from 
anything done in _ the Institute 
project. Each is a veteran Reportet 
Mr. Seavey did 


most of Agency and part of 


in the Restatement 
Torts. 
Mr. Scott did Trusts and helped in 
Conflict of 
did Restitution and the two together 


Laws Che two together 
have now done Judgments. My own 
opinion is that this is one of the best 
pieces of work the Institute has pro 
duced. 

The forthcoming volume does not 
cover all the points which one might 
reasonably expect to find included in 
the title. All questions of procedural 
What 


we have when the work is completed 


law, for instance, are omitted. 
is a treatment of jurisdiction, equit 
able remedies and res judicata. The 
latter is the most important part of 
the book and certainly contains the 
toughest of the problems considered. 
I'he subject is obviously one of great 
technical importance and yet there 
has been little that is helpful in the 
way of legal writing concerning it. 


*Summary of address delivered at 65th 
\nnual Meeting of the American Bar As 
sociation, August 26, 1942. 
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By HON. HERBERT F. GOODRICH 


Adviser on Professional Relations, 


American Law Institute 


Freeman on Judgments has been a 
good book. It was a pioneer book 
and, of course, some of the discussion 
is a little out of date. Freeman was 
about all the Reporters had in the 
way of a blaze for their trail. The 
bulk of the analysis had to be origi- 
nal, with such help as the Advisory 
Committee could give in acting as an 
anvil for the Reporters’ hammer. 
Ihe result is a good book. 

The second completed piece of 
work is a Model Code of Evidence. 
This is not restatement; it is statute 
writing. Mr. Morgan and his very 
competent group have worked long 
and hard on the Code which is now 
finally finished, and during the past 
year with the help of the American 
Ad- 


a begin- 


Bar Association Committee on 


vanced Legal Education, 
ning has been made in presenting 
the Code to the bar of the country. 
Whether it is to be adopted in any 
particular State is obviously the 
concern chiefly of the lawyers of that 
State. The Institute hopes that there 
will be sufficient interest in many 
States to induce local associations to 
take up the Code and to give it study 
with a view to a recommendation of 
all, or parts of it, for legislative ap- 
proval in that State. It 


much to hope that members of this 


is not too 


Association, to whom the Institute 
already owes such a high debt of 
gratitude, may increase our obliga- 
tion by effort along these lines. The 
proposed reforms in evidence have 
and 


been carefully thought out 


thoroughly debated over three years’ 


time. The result is entitled to the 
serious consideration of the pro- 
fession. 


We are now where the end is in 
sight for the Restatement of the Law. 
With the production of Judgments 
this fall the remaining subject to be 
completed is Property. That will be 
the end of the Restatement. In the 


doing we certainly have learned a 
We have 
Annota- 


great deal about the law. 
recently compared seven 
tions’ manuscripts in the Law of 
Trusts, section by section, with the 
Restatement text to note the local 
Without 
material down into detail it is suf- 
that the average 
1.8%. In other 
States the 


variations. breaking the 


ficient to note 
variation was about 
words, in these seven 
chances are that a given statement 
in the Law of Trusts has a 98.2 per- 
being in 
That 


bears out quite accurately the ex- 


centage probability of 


accordance with the local law. 


perience over several years in mak- 
ing similar checks.' The conclusion 
is that there is a common law in the 
United States of America, that varia- 
tions from it are comparatively in- 
that if 
through the years shows the Restate- 


frequent and experience 
ment to be good enough to rank as 
an authoritative statement of the 
common law, the variations will tend 
to disappear. 

The test of the Restatement in use 
is shown in the mounting quantity of 
judicial citation. When I reported 
May, 1942, our 


citation list had climbed up to 7920. 


to the Institute in 
Incomplete returns since that time 
show a continuance of about the same 
rate. Contracts and Torts continue 
to receive the most frequent citations 
as would naturally be expected. But 
the tendency, as shown over the 
years, is that a court which comes to 
use the Restatement in one subject 
We 
can hardly urge a judge to adopt it, 


soon uses it in other subjects. 


but we can cheer with satisfaction 
when he does so. 

When the Restatement is done the 
Institute’s fixed task so far will be 


accomplished. 





1. See the Restatement and Judicial 
Decisions—State by State Comparison, 25 
A. B.A. J. 351 (1939). 
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ADMINISTRATIVE OFFICE 
OF THE UNITED STATES COURTS 


HE third annual report of the Ad 
| he cesta Office of the United 
States Courts was submitted by the 
Director, Henry P. Chandler, to the 
Judicial Conference of Senior Cir 
cuit Judges which met in Washing 
ton at the end of September. 

Quantitatively the effects of the 
war upon the business of the federal 
courts are most manifest thus far in 
naturalization and condemnation 
proceedings. There has been a con- 
siderable increase in the former and 
a striking increase in the latter. It 


is estimated by the Department of 


Justice that pending condemnation 
proceedings brought by the United 
States involve an aggregate area of 
around 10,000,000 acres, or 15,600 
square miles of land, which is nearly 
twice the size of the State of Mas- 
sachusetts. Approximately 85 per 
cent of this is being acquired for 
national defense. Three thousand 
three hundred fifty-six prosecutions 
were instituted during the year end- 
ing June 30, 1942 for violations of 
the Selective Service Act. 


The Business Affairs of the Courts 


Measures are being taken to 
simplify the business procedures of 
the courts and save labor and ex- 
pense. An example of economy is 
the reduction in the mileage and 
per diems of jurors, which dropped 
from around $1,980,000 in 1940 to 
around $1,770,000 in 1942. Various 
factors entered into this, among them 
an increase in the proportion of 
cases which were submitted to the 
court for trial without a jury, and 
pre-trial conferences, which often 
lead to settlements and nearly always 
reduce the time required for trial. 
But in part the saving is due to 
greater care in arranging for the at- 
tendance of jurors so as to reduce 
their idle time. Thus the United 
States District Court in Detroit re- 
duced the cost of petit juries from 
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around $47,000 in 1941 to around 
$42,000 in 1942, a decrease of 11 per 
cent notwithstanding that the num- 
ber of jury trials and the number of 
days of such trials increased. 


Disposition of 

Litigation in the Federal Courts 

The report shows that for the 
country as a whole there was a slight 
decrease in the civil cases filed; a 
decrease of nearly 9 per cent in 
bankruptcy cases; and an increase of 
1.37 per cent in criminal cases. The 
district courts a little better than 
held their own in the number of civil 
cases disposed of as compared with 
the number filed, and for the first 
time in recent years cut down the 
backlog of pending bankruptcy cases. 
Che number of criminal cases pend- 
ing at the end of the year was greate1 
than the number at the beginning 
because of the unusually large num- 
ber of criminal cases begun. 

The conclusion of the report based 
upon the statistics and personal ob- 
servation over the country by repre- 
sentatives of the Administrative Of- 
fice is that “Generally speaking, the 
condition of the dockets of the 
district courts has improved over the 
previous year.’ The report explains 
that the conditions in this respect are 
uneven in different districts but that 
definite improvement has been made 
in some of the districts in which pre- 
viously congestion has been most 
serious. Factors contributing to the 
improvement have been reduction in 
the number of vacancies in judge- 
ships, free use of the practice of as- 
signing judges who could spare some 
time from their own districts to sit 
in other districts of greater conges- 
tion, and continued application of 
pre-trial procedure. 


The Bankruptcy Administration 


During the past year the Ad- 
ministrative Office has added to its 


organization a small Bankruptcy 
Division under the direction of a 
chief. The report explains that in 
some districts the expense moneys 
and compensation of the referees had 
been confused, and referees had been 
taking balances in the indemnity 
funds, which are legally applicable 
only to the payment of expenses, as 
additions to their compensation. By 
the clarification of district rules and 
through the cooperation of the ref 
erees and the courts, wrongful prac- 
tices of this kind are being corrected. 


The Probation Service 


Ihirty-four thousand three hun- 
dred fifty-nine persons convicted of 
offenses in the federal courts, in- 
cluding probationers, parolees and 
persons on conditional release, were 
under supervision by federal proba- 
tion officers throughout the country 
(except in the District of Columbia 
which has its own probation service) 
at the end of the last fiscal year. 

An account of the earnings of 
federal probationers kept<for the 
three months of September, October, 
and November 1941 by the federal 
probation officers, showed that they 
ran to a rather surprising amount. 
Upwards of 17,000 persons earned 
$4,188,601.04, not counting the re- 
turns other than monetary earned in 
some lines of work such as farm 
labor where cash forms only part of 
the pay. 

The report expresses appreciation 
to the Congress for increasing the ap- 
propriation for the present year to 
permit the employment throughout 
the country of twenty-five additional 
probation officers and fifteen addi- 
tional clerks, and to raise the starting 
salaries of officers from $2,000 to 
$2,300 per annum, and of clerks from 
$1,260 to $1,440 per annum. It says 
that further progress is necessary in 
order to overcome excessive case 
loads of the probation personnel. 
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GEORGE CLINTON — SOLDIER, LAWYER 


HE story of the life of George 
| bdo though full of virile 
action and high and disinterested 
public service, is a volume which 
stands for the most part sadly 
neglected and largely forgotten on 
the bookshelves of history. Let us 
take it down and turn over a few of 
those pages, yellowed with age, in 
an attempt to depict in a few brief 
paragraphs what John Morley would 
call the physiognomy of the man. 

He was born on July 26, 1739, in 
Little Britain, New York, a small 
settlement a few miles west of the 
Hudson River, and in uncomfortable 
proximity to the wild Indian coun 
try. He grew up a rugged and raw 
boned lad of the frontier. At the age 
of eighteen he shipped on an English 
privateer and for almost a year tasted 
the excitement and tempted the 
dangers of preying on French ship- 
ping in West Indian waters. Return 
ing from these salty adventures, he 
accepted the office of Clerk of the 
Court of Common Pleas of his 
county. His craving for excitement, 
however, saw him a year later sub- 
altern in his father’s regiment in the 
expedition against Fort Frontenac. 

Back from that 
soldiering, the Court Clerk, whose 


experience in 


duties were evidently not painfully 
confining, went to New York to read 
law in the office of one of its leading 
practitioners. Returning to New 
Britain he set himself up as a lawyer. 
While waiting for briefs, he tried his 
hand at his father’s profession of 
surveying — a subject, incidentally, 
which was among the required 
studies for admission to the bar. 

In 1768 he was launched on his 
notable political career by election 
to the New York General Assembly. 
After its dissolution by an irate royal 
governor the following year, he was 
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AND STATESMAN 


By GEORGE R. FARNUM 
of Boston 


Former Assistant Attorney General of the 
United States 


reelected to the new assembly which 
continued in existence to within two 
weeks of Lexington and Concord. 

That same year Clinton was chosen 
as one of the New York delegates to 
the Second Continental Congress. 
Never entirely at home in the federal 
service, his contribution to the work 
of the Congress seems to have been 
inconspicuous. He missed the price- 
less Opportunity to sign the Declara- 
tion of Independence through ab- 
sence from Philadelphia on a milita- 
ry mission to his own state. Curiously 
enough, he was also absent when the 
New York State constitutional con- 
vention, to which he was a delegate, 
voted its formal adherence. 

\s the fateful year 1775 drew to a 
close, the New York Committee of 
Safety appointed Clinton a brigadier 
general of the county militia, a 
singular mark of confidence consider- 
ing his then limited military experi- 
ence and though he modestly admit- 
ted, as well as truthfully conceded, 


that he was “not much read in the 
{rt of War.” He was later appointed 
by Washington to the command of 
the forces defending the Hudson Val- 
ley, and later still by the Congress as 
continental commandant, taking part 
in the battle of White Plains. 

His greatest work during the 
Revolution, however, was as war 
governor. As such his services took 
rank with those of Governor Andrews 
of Massachusetts during the Civil 
War. The supplies which he fur- 
nished Washington at Valley Forge 
were undoubtedly a major factor in 
enabling his troops to survive the 
hard and cruel winter. 

Largely as the result of the soldiers’ 
vote he was elected the first governor 
of New York under its new constitu- 
tion adopted in 1777. Incidentally, 
he was also elected lieutenant gov- 


ernor, though he naturally chose to 
accept the higher honor. Lafayette, 
visiting him in 1778, wrote Wash- 
ington that he “was satisfied with 
that gentleman.” For seven terms 
he served as chief executive of his 
state with courage and probity, and 
with loyalty to the ideals of democra- 
cy. He worked indefatigably and 
ruled strongly. In the end he was 
forced to fight a rear-guard action 
against the advancing champions of 
the spoils system. 

Unlike Marshall, his war ex- 
perience failed to admonish him of 
the fundamental weakness of a loose- 
knit federation of states—a weakness 
which gave no end of difficulty to 
Washington, the soldier, and came 
perilously near frustrating the Revo- 
lution itself. He aggressively opposed 
the adoption of the Constitution. As 
writer of the “Cato” letters he strong- 
ly argued for state sovereignty as 
against constitutional unity, drawing 
‘Caesar” 


Hamilton’s fire, first in the 
letters and afterwards in The Feder- 
alist, written by Hamilton in col- 
laboration with Jay and Madison. 
The New York convention resolved 
itself into a duel between Clinton 
and Hamilton. Though those op- 
posed to ratification were in a sub- 
stantial majority at the beginning, 
in the end the prophecy of Hamilton 
“that the convention shall never rise 
until the Constitution is adopted” 
was fulfilled. 

His relations with his great con- 
temporaries fill an interesting chapter 
of his life. To Washington he was 
bound by strong ties of friendship, 
fortified by deep esteem. His attitude 
toward Jefferson was never cordial 
in spite of their uncompromising 
republican convictions. He was an 
implacable foe of Hamilton. AIl- 

(Continued on page 780) 
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CONFERENCE OF SECTION CHAIRMEN 


By JOSEPH D. STECHER 


HE growing usefulness of the 
annual conference of Section 
Chairmen to the administrative of 
ficers of the Association as well as 
to the Sections was attested by the 
presence this year, when the con 
ference convened at Chicago, on 
October 10, of nine members of the 
Board of Governors. Those in at 
tendance included President George 
M. Morris, Chairman of the House 
Guy Richards Crump, Secretary 
Harry S. Knight, Treasurer John H 
Voorhees, Executive Secretary Olive 
G. Ricker, Assistant Secretary Joseph 
D. Stecher, Sylvester C. Smith, Jr., 
Chairman of the Budget Committee, 
Morris B. Mitchell, Chairman of the 
Sub-Committee of the Board of Gov- 
ernors on Association Committees, 
Floyd E. 
Stanley, members of the Sub-Com 


Thompson and W. FE 


mittee of the Board of Governors on 
Sections, the latter being also Chair- 
man of the Sub-Committee on 
Regional Meetings, Clement F 
Robinson, member of the Sub-Com 
mittee on Regional Meetings and 
the following Section Chairmen: 
Charles M. Lyman, Bar Activities; 
W. Leslie Miller, Commercial Law: 
James J. Robinson, Criminal Law; 
Chase M. Smith, Insurance Law: 
George Rossman, Judicial Adminis 
tration; Joseph D. Calhoun, Junior 
Bar Conference; Albert J]. Harno, 
Legal Education and Admissions to 
the Bar; Floyd A. Calvert, Mineral 
Law; Ambrose Fuller, Municipal 
Law; John A. 
Trade-Mark and Copyright Law; 
Robert F. Bingham, Real Property, 
Probate and Trust Law; and Weston 


Dienner, Patent, 


Vernon, Jr., Taxation. George L. 
Gisler, a member of the Council of 
the Section of International and 
Comparative Law, and James P. 
Economos, Vice Chairman of the 
Junior Bar Conference, also attended 
the conference. 

In opening the meeting, President 
Morris explained that its primary 
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purpose was to provide a mutual ex 
change of helpful information, to the 
lack of which he attributed the con 
flicts which sometimes arise in the 
multitudinous activities of the seve 
al Sections. Referring to the ex 
tensive experience in Association 
affairs of many of those present, he 
frankly solicited their advice and 
assistance and urged them to partic 
ipate in the discussion. It was his 
suggestion that the best method of 
approach to the first item on the 
agenda—presentation of plans for 
1942-43—was to call on each Chair 
man to speak for his Section and 
this course was pursued with full 
opportunity being afforded those 
present to comment on each report 
as it was presented. 

As the reports were made by the 
several Chairmen, it became evident 
that there existed among all the Sec 
tions a unanimity of purpose to aid 
the Association and the nation in the 
war effort. All indicated a deliberate 
emphasis this year on activities 
within their jurisdiction which might 
have a bearing on that objective. 
Some announced the discontinuance 
of committees whose work can well 
wait for victory while others re 
ported the creation of new commit- 
tees to deal directly with problems 
created by war conditions. Note 
worthy among such committees are 
three in the Section of Criminal Law 
dealing with: “Courts and War-Time 
“Military Of 
fenses” and “International Crimes, 


Social Protection,” 


Criminal Courts and Police’ and 
three in the Section of Real Property, 
Probate and Trust Law, relating to: 
“Effect of War Legislation on Trusts 
and Estates,” ‘Soldiers’ and Sailors’ 
Wills” and “Substitutes for Fiduci 
aries in War Service.” Mention 
should be made also, in this connec 
tion, of existing committees in the 
Section of International and Com- 
parative Law dealing with: “Inter- 
national Legal Problems Raised by 


War Conditions” and “Military and 
Naval Law” and the committees ol 
the Junior Bar Conference relating 
to: “Conservation of Law Practice” 
and “Legal Aid to Selectees.’ 

Despite their emphasis on the wat 
effort, however, the Sections appeared 
mindful of the admonition voiced 
by President Morris upon his induc- 
tion into office at the Detroit meet 
ing when he said, ““The call to these 
new fields must not be answered by 
our abandoning the cultivation of 
the soil we have so long been tilling.” 
Activities of importance to the Ban 
and to the citizens of the nation in 
times of peace as well as in war are 
going forward with a devotion in 
creased by the consciousness of the 
cause for which we are fighting. It 
is not possible here to review all 
the worthwhile work revealed by the 
reports of these many Sections. It 
will be understood, therefore, that, 
in noting an example here and there 
which is thought to be of general 
interest, there is no intention to dis 
count the importance of those not 
mentioned. 

Assistance by the judges to the 
members of the Bar in the important 
work of drafting the new Federal 
Rules of Criminal Procedure is in- 
dicated in the creation of a new 
committee in the Section of Judicial 
Administration on the subject and 
in the proposal by that Secton that a 
forum be conducted at the next 
annual meeting in conjunction with 
the Section of Criminal Law. The 
trafic court problem, now som« what 
diminished by gasoline and rubbe 
rationing, is receiving the joint atten 
tion of the Junior Bar Conference 
and the Section of Criminal Law 
looking toward uniformity of legisla 
tion on the subject. Continuation ol 
the splendid work of annotating 
insurance pol ies is going’ forward 
in the Section of Insurance Law with 
plans for a complete revision of the 


annotations within the next few 
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ars. Stemming the tide of demoral 


ation in the law school field, result- 


i from the impact of the war, is 
major task confronting the Sec- 
ion of Legal Education and Ad- 


In the field of 


Section dealing with 


1iSSIONS to the Ba 
patent law, the 
that subject warned of recent trends 
hreatening to destroy the value of 
roperty as represt nted by patents 
ind proposed an increase in Section 
lues in order to finance adequately 
ts broad progran which is of concern 
o the entire citizenry. Lastly, but by 
Oo means of ist importance, the 
ubject of Taxation is being studied 
om a new approach by the creation 
of a new Committee of the Section 
m “Tax Revenue Expenditure.” 
Turning from the subject of the 
specific work of the several Sections, 
the conference next considered plans 
for an extensi Association mem 
bership campaign this year, formu 


lated pursuant to. the resolution 


adopted by the House of Delegates 


the Detroit meeting. (A.B.A.] 
October 1942—page 700). In pre 
senting this subject for discussion, 
President Morris directed attention 
to the necessity for increasing the 
memberships of the Association to 


assist in meeting the additional ex 
penditures required for activities in 
connection with the war effort and to 
take care of the deficiency in income 


arising from the emission of dues of 


many members in the military serv 
ice As outlined, the program con- 
templates the furnishing of lists of 
prospective members by the mem- 
bers of the several state committees 
on admissions and by the members 
of the House of Delegates, the writ 
ing of personal letters by these in 
dividuals to the prospects on such 
lists, followed by a personal lette) 
of invitation from the President, and 
the preparation of pamphlets em 
bracing such subjects as: ‘““The Amet 
Its History and 
Accomplishments,” “The War, the 
Bar and You,” and “How the Amet 
ican Bar Association Helps You with 
the Work on Your Desk,” to the 


the last of which each 


ican Bar Association 


composition of 


Section Chairman was asked to con 


tribute. 
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The next item on the agenda con- 
cerned plans for regional meetings 
which heretofore have been con- 
ducted by the Section of Bar 
Activities but which henceforth will 
be conducted by the Association 
pursuant to a recommendation of 
that Section which was approved by 
(A.B.A.J.— 
October, 1942—page 704). Report- 


ing for the Sub-Committee of the 


the House of Delegates. 


Board of Governors appointed to 
consider the subject, its Chairman, 
Mr. W. E. Stanley, informed the con- 
ference that the recommendations 
of his Committee had been formu- 
lated after soliciting the views of the 
State Delegates. Answers to the in- 
quiries thus addressed revealed, he 
stated, practically unanimous ap- 
proval of most of the recommenda- 
tions and gave support to the belief 
of the Committee that something is 
needed to revive the interest of the 
membership generally in the Asso- 
With this in 


declared it was the conclusion of the 


ciation. mind, he 
Committee that such meetings should 
have two objects: (1) to mobilize the 
Bar behind the war effort and (2) 
to obtain active participation of the 
membership in Association activities. 

The program outlined by the Com 
mittee calls for meetings of two days’ 
duration, conducted as miniature 
annual meetings of the Assembly of 
the Association with opportunity for 
discussion and adoption of recom- 
mendations to the House of Dele- 
gates. It is proposed that such meet- 
ings be conducted under the super- 
vision of the Committee on Co- 
ordination and Direction of the War 
Effort and be presided over by the 
President of the Association. The 
report recommended further that the 
time and place of such meetings 
should be so arranged as not to 
conflict with state bar association 
meetings and so as to serve a territory 
not in close proximity to a recent 
annual meeting. In this connection, 
it was suggested that no one be re- 
quired to travel from a state over 400 
miles from the meeting place, and 
that due consideration be given to 
railroad hotel 
facilities. The recommendations con- 


transportation and 





template that all Association mem- 
bers in the region will be urged to 
attend and invited to bring guests, 
including laymen, if they desire, and 
that invitations will also be sent to 
the presidents of state and local bar 
associations requesting them to urge 
all committee members whose work 
is related to the subjects of the meet- 
ing to attend. 

As to the program, it was the Com- 
mittee’s view that the major part of 
the time should be devoted to general 
sessions with outstanding speakers, 
panel discussions on war economy 
subjects, interim committee reports, 
and concluding with a seminar on 
some special subject, such as tax 
problems. Mr. Stanley urged that 
such meetings be so arranged as to 
give something of real value to the 
many members who are unable to 
attend the annual meetings. 

In the discussion which followed 
the report, there was substantial 
acceptance of the idea of a general 
meeting, although some of the Sec- 
tion Chairmen expressed the view 
that at least a portion of the time 
should be devoted to sessions of such 
Sections as desired to participate. 
Others suggested that perhaps the 
Sections could make some contribu- 
tion to the general program. 

The ever-present sabject of print- 
ing problems appeared next on the 
agenda. Mr. Clement F. Robinson, 
a member of the Emergency Com- 
mittee on Printing Costs and Publica- 
tion, spoke briefly on the subject. He 
explained that the Committee is not 
a Board of Censors but rather an 
instrumentality for the promotion of 
efficiency and economy and he urged 
the Sections to exercise careful super- 
vision over their own printing. Of 
most importance, he said, is the 
suggestion of the Committee that the 
Headquarters’ office always be con- 
sulted since it has extensive informa 
tion, gathered from many years of 
experience, available on all phases 
of the printing problem. 

The entire evening session of the 
conference was devoted to a dis- 
cussion of the contents of a hand- 
book or manual for Section Chair- 
men. The tentative draft of such a 
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manual, prepared pursuant to a 
suggestion emanating from a previ- 
ous conference, was presented for 
consideration. Discussion, however, 
centered on that portion of the draft 
outlining the duties of the Section 
Chairmen and many suggestions were 
offered as to the type of material 
which should be incorporated there 
in. A review of this extended dis 
cussion will not be attempted here. 
Of general interest, however, is the 
determination of the Sections to con- 
serve the limited funds of the Asso- 
ciation as reflected in the adoption 
of a resolution by the Section Chair 
men declaring it to be t’.e sense of 
the meeting that no Section expendi- 
tures beyond those budgeted shall 
be incurred without prior approvai 
of the Budget Committee of the 
Association, except on the personal 
responsibility of the Section Chair 
man. 

Time did not permit consideration 
of the last item on the agenda, the pro- 
gram for the annual meeting, but a 
number of valuable suggestions with 
respect thereto were made and noted 
during the course of the conference. 


George Clinton 
(Continued from page 777) 


though aligned with Burr in various 
battles against the great federalist 
and although he appointed him At- 
torney General of New York and 
was later instrumental in electing 
him to the United States Senate, he 
came to hold Burr in scant respect. 
Between Clinton and Jay was the 
barrier of irreconcilable political 
opinions and the personal feeling 
that resulted from the gubernatorial 
contest of 1792, only won by Clinton 
by the action of the canvassers in 
throwing out the ballots of three 
counties on technical grounds. In- 
cidentally, he inherited the distinc- 
tion of being the father-in-law of 
that troublesome diplomat “Citizen” 
Genet. 

Defeated in his ambition to 
succeed Adams in the vice presidency 
during Washington’s second term, 
he was more successful in his aspira- 
tion to succeed Burr during the 
second term of Jefferson. He also 
served with Madison during the 
latter’s first term. His record in this 


office, however, was a distinct anti- 
climax to his great career. Old age 
was creeping upon him, and the long 
and strenuous years had begun to 


exact their toll. As presiding officer 


of the Senate, John Quincy Adams 
said of him with his usual bluntness 
that ‘“‘a worse choice .. . could 
scarcely have been made.” His work 
was bound to present in any event 
an unfavorable contrast with that of 
the colorful and brilliant Burr whom 
he succeeded. He cast the deciding 
vote which postponed the considera- 
tion of a measure to abolish the slave 
trade and the vote which defeated 
the rechartering of the Bank of the 
United States. 

He died in office April 12, 1812, at 
the age of seventy-three. In_ the 
eulogistic words of a contemporary, 
Elbert Herring, characteristic of the 
florid style of the times, “His orb, 
which still glowed as it declined, 
seemed to rest as it approached the 
horizon, and to shine with a mellow 
and steady light; but it has sunk 
beneath the verging line of time, and 
quenched its rays in the illimitable 


ocean of eternity.” 
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Date and place of birth 


Original admission to practice (State) 


State 


White [) 
NAME : 
[] OFFICE ADDRESS 


(] HOME ADDRESS 


Endorsed by —— 





and associates to apply for membership. 


you regular forms upon receipt of your request. 
Applications filed during the period between October Ist and December 31st should be accompanied by initial dues of $6.00 


$3.00 if the applicant has not yet passed the fifth anniversary of his original admission to the bar) for the remainder of 
the current fiscal year ending June 30th. 


If not at present in State of original admiss 


‘‘In modern times, it is only by the power of association that men 
of any calling exercise their due influence in the community.’’ 


Elihu Root, 


President of American Bar Association, 1915-16 


Application for Membership 
AMERICAN BAR ASSOCIATION 


1140 North Dearborn Street, Chicago, Illinois 


Other States in which admitted to practice (if any)__ = 


Bor Associations to which applicant belongs_— apices 


Indian [] Mongolian [] 


Check to the order of American Bar Association for $_________is attached. 


— | ae naar 
ion, indicate where, how long, and with whom you were associated while in said 


2 ee 


Members of the Association can increase the power and influence of the American Bar Association by inviting their friends 
The form below may be used for this purpose, or the headquarters office will send 





Indicate address to be used for mail and directory purposes) 
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Manual 


and in 


second dition of | 


| ey 
of Lau 1S off the 


process of distribution. At 


press 
the last 
moment it was found possible to 


include in the manual the ‘Soldiers’ 


and Sailors’ Civil Relief Act Amend- 
ments of 1942” which became Public 
Law No. 732 when signed by the 


1942. The 
manual was in the process of 
Colonel Beckwith 
as Chairman of the 
War Work 


carried on and com- 


President on October 6, 
new 
preparation by 
when he retired 


Committee on and he 
very generously 
pleted the work 

[he manual being prepared unde 


the auspices of Mr. Wickser’s Com- 


mittee on Civilian Defense is very 
nearly completed and ready for 
printing. 

Attention is called by the Ohio 


State Bar Association Re port of Octo- 


ber 5 to the increase in the numbe1 


of women on juries, brought about 


by the departure of men for service 


the armed forces, and to the 


fact that the courts are almost unani- 


with 


mous in their praise of the work of 
women jurors. 

It has been held in New Jersey 
that the regulations promulgated by 
the Federal Price Administrator con- 
trol when in conflict with the state 
fair trade act even though impairing 
contract obligations. 

A nisi prius judge in Pennsylvania 
holds that a 


cially embarrassed debtor at a figure 


setdement by a finan- 
below the minimum price fixed by 


Milk Control 


tended as an accord and satisfaction, 


the Commission, in- 
is against public policy, illegal and 
void. 

Al M 
Heck, vice president of the San An- 


A communication from 
tonio Bar Association, advises us that 
Military Legal Aid Committee 
of that association has made arrange- 


the 
ments to handle those cases in which 
the appointment of a guardian fo 
a minor is a prerequisite to his right 
to enlist. This necessity exists only 
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By TAPPAN GREGORY 


Of the Chicago Bar 


where the minor has no _ parents 
living and no legal guardian already 
functioning. 

The Circuit Court of Appeals for 
the Fifth Circuit affirmed the judg- 
ment of the District Court against a 
drafted man who refused to report 
for induction because he said the 
local board should have exempted 


He 


was a carpenter by trade who had 


him as a duly ordained minister. 


spent a few hours each year during 
the preceding three years selling re- 
magazines the Watch 
Tower Bible and Tract Society. For 
this work and his profession of be- 


ligious for 


lief in the doctrines of the Society, 
he received a certificate of ordination 
from its president. 

Federal departmental orders under 
the Second War Powers Act of March 
27, 1942, prohibiting the sale of arti- 
cles for the sale of which premises 
were leased, constitute a good defense 
on a suit by landlord against tenant 
for rent, according to the Supreme 
Court of New York. 

The District Court of the United 
the Western District of 
Southern Division, held 
quite recently that in times of great 


States for 
Missouri, 


emergency, the federal government, 
engaged in a great national effort to 
protect the safety and happiness of 
the whole people, may condemn 
property and build a military camp 
thereon even though this results in 
damage to an individual contrary to 
substantive state law. 

The District Court for the District 
of Connecticut on habeas corpus re- 
fused to admit to bail pending hear- 
ing on the writ an alien detained 
under a presidential warrant pur- 
suant to the Alien Enemy Act. 

In the same case, it was held that 
the relator was entitled to a judicial 
determination of his claim of citizen- 
ship, but that being a naturalized 
citizen of this country he lost that 
citizenship when he reentered the 
Italian military service, even though 


he did not actually take the oath of 
allegiance to Italy at that time. 

A full-blooded Japanese citizen of 
the United States left a military area, 
so designated by the Public Procla- 
mation of a general officer of the 
Army pursuant to the authority of 
an Executive Order of the President, 
without obtaining the permission re- 
quired by the Proclamation. Charges 
were preferred against this man be- 
fore the United States Commissioner 
for the Eastern District of Wisconsin. 
An order of removal was entered. On 
habeas corpus to the District Court 
for the Eastern District of Wisconsin, 
challenging the constitutionality of 
the Executive Order and the Public 
Proclamation, the court held both 
constitutional. 

In the State War Emergency Act 
of New York there is a prohibition 
against the display of artificial light 
during a blackout. No exemption 
on religious ground is provided. A 
City Magistrate at the Municipal 
Term in the Borough of Bronx held 
that one who permitted artificial 
light to be visible during a blackout 
test was not excused on the ground 
that this test was coincidental with 
the Jewish Sabbath and that the 
light came from the burning of Sab- 
bath candles which his religion for- 
the 
The information was dis- 


bade him to 
Sabbath. 


missed however in view of the fact 


extinguish on 


that there was no willful violation 
of the Act and that the defendant 
had taken steps to meet the require- 
ments of the law in the future. 

In line with the last decision re- 
ferred to is another in the same court 
in which the judge held that a land- 
lord and his duly authorized agent 
were guilty of an infraction of the 
War Emergency Act for failure to 
provide means for extinguishing, 
screening or shading of lights to pre- 
vent visible illumination during a 


blackout or blackout test. 
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JUNIOR BAR NOTES 


By HUBERT D. HENRY 


HE Conference program, as 

adopted at the Detroit meeting, 
has been launched with the signal 
recognition of the Attorney General 
of the United States, who has 
acknowledged a report to the Presi- 
dent made by Chairman Calhoun. 
Mr. Calhoun’s letter to the President 
and the Attorney General's reply, 
are as follows: 

September 19, 1942 

President Franklin D. Roosevelt, 
Che White House, 
Washington, D. C. 
Dear Mr. President: 

I take this means of reporting to you 


about the program of activities of the 
of the 


Junior Bar Conference on behalf 
young lawyers of America. 

We have dedicated our Conference, 
for the duration, to a complete support 
of the war effort, and to meeting the 
problems peculiar to the young lawyer 
in war time. We mean to carry forward 
vigorously our projects relating to the 
conservation of practice of lawyers in 
military service, legal aid to selectees, as 
sisting in the Public Information Pro 
gram, and other activities seeking re 
forms essential to the functioning of 
democracy in the future, such as the 
work of our Committee on Aid to the 
Small Litigant. 

Those of us remaining on the home 
front realize our increased responsibility 
to the legal profession, and to our col 
leagues in the military service. 

At this time, when our personnel is 
being appointed, a word of encourage 
ment from you would be an inspiration 
indeed, for we are determined to carry 
on, with a skeleton force, the streamlined 
program for the duration, believing we 
can render a real service to our profes- 
sion and to the Country we love 

Respectfully submitted, 
JosEPH D. CALHOUN 
Chairman, Junior Bar Conference 


October 9, 1942 
Mr. Joseph D. Calhoun, Chairman, 
Junior Bar Conference, 
American Bar Association, 
Media, Pennsylvania. 


Dear Mr. Calhoun: 
Your letter of September 19, 1942 ad 
dressed to the President has been re 
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Secretary, Junior Bar Conference 


ferred to me for reply. Will you kindly 
convey to your associates my approval 
of the war-time program of the Junior 
Bar Conference outlined in your letter? 

The American Bar Association has 
sought, and found ways to be of signal 
service to the Nation in time of war. 
The Junior Bar Conference of the Asso- 
ciation can and, I believe, will fulfill 
duties equally important within the 
broader field. Our enemies have jet 
tisoned law. Their leaders answer to 
no will but their own. Rather than 
emulate that example, we in America 
call upon the authority of our laws and 
the leadership of our lawyers now as 
never before. 

It is reassuring to know that the Junior 
Bar Conference is vigorously carrying 
forward its own projects related to the 
war effort. It is even more reassuring 
to know that the young lawyers of this 
Nation are fully aware of the duty de- 
volving upon us all to do now whatever 
is essential to the functioning of 
democracy in the future. 


This struggle for freedom can, must 
and will be won on all fronts. 


Sincerely, 
FRANCIS BIDDLE 


Attorney General 


I'he officers of our Conference have 
been inspired by the official encour- 
agement from Washington and the 
sincere interest on the part of the 
young lawyers on the home front 
to carry forward vigorously our 
program. 

The members of the Junior Bar 
Conference are aware of the acute 
situation facing the bar in these days 
of war and are determined to assist 
the Conference in maintaining a 
well-knit organization in spite of the 
war. 

Che Junior Bar Conference was 
represented by National Chairman 
Joseph D. Calhoun, and Vice Chair- 
man James P. Economos at the meet 
ing of Section Chairmen of the Amer- 
ican Bar Association held in Chicago 
on October 10. Chairman Calhoun 
presented a report of the activities 


to be undertaken by the Conference 
and requested the active cooperation 
of all those present. He received the 
promise of full support and assistance 
throughout the entire year. He also 
reported that he was rapidly appoint- 
ing the State Chairmen and the per- 
sonnel of the various committees of 
the Conference. 

Philip H. Lewis, ‘Topeka, Kansas, 
last retiring chairman of the Con- 
ference, has been appointed secretary 
to the Special Committee on Improv- 
ing the Administration of Justice. 
Chairman Calhoun has also ap- 
pointed him national director of 
Procedural Reform Surveys. It is 
confidently expected that this im- 
portant work will be completed dur. 
ing the coming year. 

The Executive Council has ap- 
proved the application for affiliation 
of the Junior Bar Section of the 
Louisiana State Bar Association, of 
which Sam A. LeBlanc, Donaldson, 
and Joseph McCloskey, Jr., New 
Orleans, are chairman and secretary, 
respectively. 

Among elections at annual meet- 
ings of various junior bar groups were 
the following: Junior Bar Section, 
State Bar of South Dakota: W. R. 
McCann, Brookings, chairman, to 
succeed Douglas R. Bantz, Aberdeen; 
George W. Kunkle, Yanktown, vice 
chairman; and William R. Arneson, 
Madison, secretary-treasurer. Junior 
Bar Section, Missouri Bar Associa- 
tion: Milton Greenfield, Jr., St. 
Louis, chairman, to succeed John W. 
Oliver, Kansas City; Harry Weier, 
Festus, vice chairman, reelected; and 
William B. Spaun, Hannibal, sec- 
retary, reelected. Junior Section, 
Bar Association of St. Louis: Mil- 
ton Greenfield, Jr., chairman; John 
Hughes, vice chairman; and Robert 
S. Lindsey, secretary-treasurer. 
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Section of Bar Organization 

HE annual meeting of the Sec 
| pw of Bar Organization held at 
Detroit opened with a definite note 
of sadness by reason of the announce- 
death of its former 
Allan 


Springfield, Illinois. J. L. 


ment of the 
Chairman, R. Stephens, of 
W. Henney 
presented an appropriate resolution 
of commemoration, which resolution 
pointed out the 


many years of 


devoted service that he had rendered 
not only to the Section but to all 


phases of bar association work. 


\ resolution was adopted by the 
Section and later approved by the 
Board of Governors and the House 
of Delegates, the effect of which is, 


that if conditions warrant, the 
regional conferences heretofore spon- 
sored by the Section are to be con- 
tinued and expanded by the Asso 
ciation itself. From year to year the 
regional conferences have grown in 
importance in the work of the Asso- 
clation and it was deemed advisable 
that they should now become a part 
of the Association’s program as dis- 
tinguished from the program of any 
single Section. More than 1500 mem 
bers of the bar attended the six 
regional conferences held during the 
early part of 1942, it was announced 


by the Chairman 


Among the outstanding reports 


made at the meeting was that of 
Brand, Chairman of the 


on State Bar In- 


George E. 
Section Committee 
tegration, who reported that he had 
succeeded in collecting and having 
prepared for editing all of the vari- 
ous rules of court relating to integra- 
tion of the bar. It is anticipated that 
ways and means will be found for 
publishing this information for the 


benefit of the bar at large. 


Under the auspices of the Section 


Committee on Association Secre- 


taries, Emma E. Dillon, chairman, a 
meeting was held on Monday after- 
noon of a group of state and larger 
local bar association secretaries, at 
which meeting the problems peculiar 
to the association secretaries were dis- 
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view 


The 
that this type of meeting should be 


cussed. unanimous was 
continued and expanded not only for 
the mutual benefit of the secretaries 
themselves but for the ultimate bene- 
fit which would accrue to the associa- 
tions which they represented. This 
activity can be successfully continued 
only if the several state and large 
local bar associations are willing to 
support the same by making it pos- 
sible for their secretaries to attend 
these meetings. 


During the forenoon session of the 
annual meeting, Clarence W. Diver, 
of the Illinois State Bar 
Association, presented a demonstra- 


President 


tion of a “How” program as they 
have been conducted so successfully 
in Illinois. Participants in the demon- 
stration were Emerson R. Lewis and 
Rollin B. Chicago, 
who presented the program “How to 
Draft a Will with Trust Provisions.” 
This type of program has received 


Mansfield, of 


widespread commendation because it 
demonstrates a means of presenting 
programs to bar associations which 


are at once interesting and _in- 
structive. 
The afternoon of the annual 


meeting was devoted to a “sales 
meeting,” at which time represen- 
tatives of twelve Sections and five 
American Bar 


given ten 


Committees of the 


\ssociation were each 


minutes to sell their respective 
“products” to the state and local bar 
association present 
for distribution to the lawyers back 
home. This portion of the program 


was so well received that a resolu- 


representatives 


tion was unanimously adopted rec- 
ommending to the Board of Gov- 
ernors that a program similar to this 
be presented by the Section before 
the Assembly at the next meeting 
of the Association. This seems to be 
the only way that the many activities 
of the Association can be presented 
to those interested in learning about 
them. 


The meeting concluded with the 
election of the following officers for 








the ensuing year: Chairman, Charles 
M. Lyman, New Haven, Connecti- 
cut; Vice Chairman, William Doll, 
Wisconsin; 
tary, Thomas C. 


Milwaukee, and Secre- 
Batchelor, Indian- 


apolis, Indiana. 


Section of Commercial 
Law 


T the annual meeting in Detroit, 

the Section of Commercial Law 
again this year held its first session, 
Monday afternoon, August 24, with 
the Sections of Municipal Law and 
Taxation to discuss jointly the sub- 
“Sales and Use 
Revenue Measures.” Prof. Robert C. 
Brown, 


ject, Taxes as Wan 


Indiana University Law 
School, presided, and Douglas H. 
Eldridge, University of Chicago, read 
an interesting paper on the subject, 
in which he suggested “coordinating 
the various state sales taxes as they 
exist today with the new federal act 
just passed.” 

At the Tuesday morning meeting, 
Chairman John M. Niehaus presid- 
ing, reports of the Section commit- 
tees were read, as well as a paper on 
“Some Legal Aspects of Guaranteed 
War Loans,” by William B. Cudlip, 
general counsel, Michigan Bankers 
Association. The meeting was fol- 
lowed by a joint luncheon meeting 
with the Sections of Municipal Law 
and Taxation, George Maurice Mor- 
ris, Chairman, Section of Taxation, 
Hon. John W. Bricker, 


Governor of the State of Ohio, spoke 


presiding. 


on “War and State Taxes.” 
William E. Britton of Chicago, at 
the Tuesday afternoon session, spoke 
on the subject, “Recent Develop- 
ments in the Law of Negotiable In- 
Further 
ports were read, and the following 
officers were elected for the ensuing 
year: Chairman, W. Miller, 
Detroit, Michigan; Vice Chairman, 
J. Kemp Bartlett, Jr., 


struments.” committee re- 


Leslie 


Baltimore, 
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Maryland; and _ Secretary, Sidney 


Teiser, Portland, Oregon. 


Section of Criminal Law 


HE Section of Criminal Law held 
lan meetings, which were con 
cerned respectively with the proposed 
sentencing plan for federal courts, 
the proposed Federal Rules of Crimi 


nal Procedure, and the enforcement 


of the criminal law in time of war. 


The speakers at the first meeting 


were Judge Orie L. Phillips, of 
Denver, Colorado, who spoke on 
“The Youthful Offender’; Judge 


solitha J. Laws, of Washington, 
D. C., who spoke on “The Sentencing 
of Adult Offenders’; and Judg 
Carroll C. Hincks, of New Haven, 
Connecticut, who spoke on “‘Possi 
bilities of Parole Under the Propose d 
\ Resolu 


Section 


Federal Corrections Act.” 
tion was adopted by the 
recommending that the American 
Bar Association endorse the correc 
tional plan for the federal courts 
as presented in the report to th 
Judicial Conference of Senior Circuit 
Judges of the United States by the 
Conference Committee on Punish 
ment for Crime. The three speakers 
Committee, of 
Parker is the 


Chairman. The Chairman of the 


are members of the 


which Judge John J. 


Section presented this Resolution to 
the House of Delegates on Thursday 
and it was unanimously 
James V. 
States 


adopted 
Director sJennett of the 


United Bureau of Prisons 
presided at this session of the Sec 


tion. 

At the meeting of the Section for 
the discussion of the 
Rules of 


cedure, Gordon E. 


proposed 
Criminal Pro 
Dean, of Wash- 


Federal 


ington, D. C., presided. Former 
Assistant Attorney General G. Aaron 
Youngquist, of Minneapolis, Min- 
nesota, spoke on “Procedure Before 


and During Trial,” and Professor 
Lester B. Orfield, of the University 
of Nebraska, spoke on “Procedure on 
Judgment and Appeal.” The speak- 
ers and the chairman are members of 
the Advisory Committee on Rules of 
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Criminal Procedure of the United 
States Supreme Court. 


\t the third meeting of the Section 
the Chairman of the Section, who 
presided, presented a message from 
the Attorney General of the United 
behalf of the 
General who was at that time the 


States on Attorney 
guest of honor of Canadian lawyers 
The At- 
torney General upon his return from 
Windsor 
Othe 


at a meeting in Windsor. 
addressed the _ Section. 
speakers were Assistant At- 
General Wendell Berge, in 
charge of the Criminal Division of 


torney 
the Department of Justice, who 
spoke on ““The Enforcement of the 
Criminal Law in the United States 
in Time of War”; Colonel Joseph V. 
Dillon, Marshal 
General of the Army, who spoke on 
‘Military Police 
Hugh H. Clegg, 
of the Federal 
tion, who spoke on “F. B. I. Opera 
War.” Anothe1 
Charles P. Taft, of 
Cincinnati, Ohio, Assistant Director, 
Office of Defense Health and Wel 
fare Services, Social Security Agency, 


Deputy Provost 
Functions’; and 
Assistant Director 
sureau of Investiga 
tions in Time of 


speaker was 


who spoke on the legal control of 


vice in centers of military activity. 


The Council of the Section held 


i breakfast conference on Tuesday 


morning, August 25, and a dinner 
conference that evening. At dinner 
the members of the Council were 
guests of Captain Donald S. Leonard 
of the Michigan State Police, who is 
a member of the Council of the Sec- 
tion, and is the president of the In- 
ternational Association of Chiefs of 


Police. 


New members of the Council, 


elected at the Section meeting on 
afternoon, are Charles P 
Taft and Wendell Berge. The Chair 


man, Vice Chairman and Secretary 


Due sday 


of the Section were re-elected. 


Three wartime committees were 
Council. The 
Military 


Leonard, 


authorized by the 
Committee on Offenses, 
Captain chairman, is to 
deal with legal problems arising from 
declarations of martial law and con 
cerned with the respective jurisdic 


tions of civil and military tribunals. 
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The Committee on Courts and War- 
time Social Protection, John Gold- 
Radford, 


man, is concerned with court pro- 


smith of Virginia, chair- 
cedure and powers of law enforce- 
ment agencies charged with social 
protection in military camp, naval 
station and war industry communi- 
ties. The Committee on Interna- 
tional Police Organization and Ad- 
ministration is to consider the es- 
tablishment of international police 
forces by united nations for police 
duties both during the war and after 


the war. 


Section of Insurance 
Law 
HE first session of the Section of 
Insurance Law convened on Aug- 
ust 24, with Clement F 


of Portland, Maine, 


Section, presiding. Eugene P. Berry, 


Robinson, 


chairman of the 


State Insurance Commissioner for the 
State of Michigan, and Mayor Ed 
ward J. Jeffries, Jr., of Detroit, wel- 


comed the members in attendance. 


Chairman Robinson reported the 
completion of the annotations to 
standard clauses of the health and ac- 
cident form and of the workmen’s 
compensation form by two commit 


Health and 
Accident Committee and the Work- 


tees of the Section—the 


men’s Compensation Committee. 


Lionel P. Kristeller, of 
Newark, New Jersey reported for the 


Chairman 
Publications Committee that since 
the last annual meeting the commit- 
tee had issued Pocket Part Supple- 
ment No. 1 to volume | of the In 
surance Annotations. That commit 
tee is now working on the ten-yeal 
index and volume 2 of the Anno 


tations. 


After presentation of committee re- 
ports Harry Cole Bates and Elmer W. 
Sawyer, both of New York City, ad 
dressed the meeting on the subject 
of ‘The Impact of the War on Exist- 
ing Insurance Coverages.” Mr. Bates 
“Life, Health and <Acci- 
dent” and Mr. Sawyer, “Fire, Marine, 


discussed 


Inland Marine, Fidelity and Surety, 


Aviation, Insurance Administration.” 


On Tuesday, ten round tables were 
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eld under the auspices of various 


ymmittees of the Section. Reports 


§ the discussions at these round 
ibles and the pap rs there presented 
ill be published in the pamphlet 


yvering the dings of the Sec 


proc 


on. 


[he second session of the Section 


Wednesday 


Chairman Robinson presiding. Afte1 


ynvened afternoon, 
earing reports of committees of the 


Section, the members were addressed 
by James W. Close, 
Counsel of the War Damage Corpora 
tion, on the “The Federal 
War Damage Act Mr. Close ex 


plained the purposes 


Assistant General 


subject of 


objects, and 
powers of the new corporation “to 
reinsur- 


provide, through insurance, 


ince, or otherwise, reasonable protec 
tion against loss of or damage to tan 
vible real property and tangible pel 
sonal property which may result from 


enemy attack.”’ 


At the conclusion of this session 
the following officers were unanim 
ously elected for the year 1942-1943: 
Chairman, Chase M. Smith, of Chi 


o; Vice Chairman, Major ]. Hai 
Philadelphia; Secre 


cag 
ry LaBrum, of 
Handy, of Springfield, 
Massachusetts. Henry W. Nichols, of 
New York City, and Thomas N. Bart 


lett, of Baltimore, were 


tary, John F. 


elected mem 


bers of the Council for the term ex 


yiring in 1946 
| £ 


Section of International and 
Comparative Law 


HE program of the Section of In 
| fries sence and Comparative Law 
comprised two full sessions and its 
annual luncheon. Conforming to the 
\ssociation’s announced policy for 
the 1942 Annual Meeting, the Sec- 
tion devoted itself to reports and 
papers bearing upon its war and 
post-war work. 

In his report, the Section Chair- 
New York, 


attained in 


man, David E. Grant of 


reviewed the progress 


respect of the study and research 


assignment made to the Section by 
resolution of the House of Delegates 
adopted at its meeting in Chicago in 
VoL. 28 


NOVEMBER, 1942 


March of the current year. Follow- 
ing the Section Chairman's report, 
the chairman of the several Section 
committees engaged on the war pro- 
gram, developed their specific topics, 
interest centering more especially 
upon the work of the Committees on 
Military and Naval Law; Fisheries, 
lerritorial Waters and Exploitation 
of the Seas; International Law in the 
Courts of the United States; Interna- 
Double 


Relating to the Protection of Amer- 


tional Taxation; and Laws 
ican Citizens and Their Property in 
Foreign Countries and on the High 
Seas. The war and post-war program 
of all of the Section’s committees is 
now subject to the supervision of the 
Interna- 
tional Legal Problems Raised by War 


Section’s Committee on 
Conditions which, by action of the 
Council, has been designated as the 
Section’s coordinating or steering 
agency for war work. Dr. William E. 
Masterson, Chairman of the Com- 
mittee on International Legal Prob- 
War 


gave an extensive report respecting 


lems Raised by Conditions, 
its activities. 
Papers delivered at the Section’s 


meetings were as follows: 


Ihe Origin and Permanency of Inter- 
national Law—Dr. Wm. E. Master- 
son, Temple University School of 
Law, Philadelphia, Pa. 


Recent Innovations in Legal and 


Regulatory Concepts as to the Alien 
and His Property—Mr. Otto C. Som- 
merich of New York City. 

\ Permanent United Nations—Mr. 


Amos J. Peaslee of Clarksboro, N. %. 


[The Place of Law and Courts in 


International Relations — Prof. 
Edwin M. Borchard, Yale University 
Law School, New Haven, Conn. 


Each of the papers, bearing on 
aspects of war and possible post-war 
developments and therefore of ut- 
most interest and timeliness, evoked 
earnest and informative discussions, 
which culminated in the adoption 
by the Section of several important 
resolutions. The matter of new con- 
cepts as to alien persons and property 
was deemed to be of immediate and 
far-reaching implication, warranting 
by the Section com- 
mittee with the appropriate govern- 


cooperation 


MEETING 
ment agencies at Washington, al- 
though such action would have to 
be unofficial. A resolution was 
accordingly adopted by the Section 
authorizing such cooperation. This 
and all of the Section’s other resolu- 
tions were approved by the House 
of Delegates on August 27. 

The luncheon’ meeting 


addressed by Dr. Ricardo J. Alfaro 
of the Panamanian Bar, ex-President 


was 


Panama and 


to the 


of the Republic of 
former Panamanian Ministe1 
United States, who discussed “The 
Role of the Legal 
Inter-American Solidarity.” 


Profession in 


Section of Judicial 
Administration 


HE annual meeting of the Sec- 
| pond of Judicial Administration 
convened Tuesday morning, August 
25. Following an address of welcome 
by Hon. Joseph A. Moynihan, 
Presiding Circuit Judge of Michi- 
gan, the three addresses on the pro- 
gram were presented. They 
“The Judge-Jury Relationship in 
State Courts,” by Hon. George Ross- 
man of the Court of 
Oregon; “Methods of Reaching and 
Preparing Court Deci- 
sions,” by Hon. Laurance M. Hyde, 
Commissioner of the Supreme Court 
of Missouri; “Selecting Federal Court 
by the Chairman of the 
The addresses epitomized 
three studies with the titles 
published by the Section and circu- 
lated after the meeting among federal 
and state judges of the United States. 
After the there 
were informal Hon. 
Francis Biddle, the Attorney Gener- 
al, and Hon. John J. Parker, Senior 
U. S. Circuit Judge in the Fourth 
Circuit. 


were: 


Supreme 


Appellate 


Jurors,” 
Section. 
same 


regular program 


addresses by 


The officers elected for 1942-43 are 
Hon. George Rossman, Chairman, 
Hon. Orie L. Phillips, Vice Chairman 
(he automatically succeeds to the 


chairmanship in 1943) and Hon. 
Van Buren Perry, Secretary. Hon. 
Augustus N. Hand and Hon. 


Laurance M. Hyde were reelected to 


the Council and Mr. Will Shafroth 
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of Washington, D. C. was elected to 
the vacancy on the Council resulting 
from the election of Judge Phillips 


to the vice chan manship 


Following the meeting of the Sec 
tion the Council met and mapped 
out a work program for 1942-43. It 
will include a study of the new rules 
of criminal procedure now in prepa- 
ration under the direction of the 


Supreme Court and a_ study of 
judicial reviews of the judgments of 


administrative agencies. 


Section of Legal Education 
and Admissions to the Bar 


HE Section of Legal Education 
bane Admissions to the Bar held 
two sessions jointly with the National 
Conference of Bar Examiners on 
Tuesday, August 25. John Kirkland 
Clark, National 


Conference of Bar Examiners, pr 


Chairman of the 


sided over the morning session 


E. Blythe Stason, Dean of the Uni 
versity of Michigan Law School, wel 
atte 
‘Wat 


presenting clearly 


comed those in attendance, 
which Mr. Clark 


Time Problems,” 


discussed 


the ever-increasing problems in the 
Wilbur 
F. Denious, of Denver, Colorado, read 


law schools during wartime 


a paper on the “Observations on the 
Future of the Conference.” This was 
followed by an address on ““The Sub 
ject-Matter of Bar Examinations,” 
by G. Douglas Clapperton, Chait 
man, Michigan State Board of Law 
Examiners. An informal discussion 
of the effect of the war on admissions 


to the bar ensued. 


Chairman Charles W. Racine pre 


sided at the afternoon session. An ad 
dress on ““The Law Schools and the 
War,” was delivered by Elliott FE 
Cheatham, President of the Associa 


tion of American Law Schools. Hen 
ry I. Royce, assistant general counsel 
of the Office of Price Administration, 
spoke on the subject, “The Lawyer in 
the OPA.” 


The House of Delegates adopted 
the resolution of the Section to ap- 


prove two law schools, the North 
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astern University School of Law, ol 


Boston, Massachusetts, and the Co 
University School of Law 


Washington, D. ¢ 


lumbus 


Lhe following officers were elected 
for the yea 
bert J. Harno, Dean, School of Law, 
University of Illinois; Vice Chairman, 
Joseph W. Henderson, Philadelphia; 
Secretary, William T. Muse, Rich 
Virginia; Acting Adviser, 
Russell N 


Illinois 


mond 


Sullivan, University of 


Section of Mineral Law 


members of the Section of 


| ie 
Mineral Law of the American Bai 


\ssociation in attendance at the 
Detroit meeting were extended a bid 
of welcome to the city by the Hono) 
able Wilber M. Brucker, former Gov 
State of 


following the call to order by 5 ] 


ernor of the Michigan, 
Finlen, Jr., Chairman of the Section 
at the opening of the meeting on the 
afternoon of Monday, 
1942. Thereafter the 
highlighted by the 


August 24 
sessions were 
following ad 


dre sses: 


Maximum and Minimum Prices for 
the Coal Industry—Mr. John W. Guid 
er of Washington, D. (¢ 


Democracy of War—Honorable Hat 


ton W. Sumners, M. C., Dallas, Texas. 


Bituminous Coal 
l'ransportation Charges 
Rolla D. Campbell of 
West Virginia. 


Jurisdiction of 
Division over 
on Coal—Mr1 


Huntington 


Further, a paper of much merit, 


entitled: “‘Rights and Obligations of 
Oil and Gas 


Under 


Le ssors and Lessees 


Operating Wartime Condi 
tions,” prepared by Mr. Charles I. 
Francis of Houston, Texas, was pr¢ 
sented by Mr. John > 


Houston, 


Townes of 


Texas 


Reports from the Chairman of the 
Section and from the respective com 
mittees of the Section on oil, natural 
eas and coal, were received and other 
routine business was disposed of so 
as to permit adjournment on the 


) 


afternoon of Tuesday, August 25. 


Floyd A. 


Michigan, was elected to succeed Mr. 


Calvert of Saginaw, 


Finlen as Chairman of the Section. 
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Section of Patent, Trade-Mark 
and Copyright Law 


HE Section of Patent, Trade-Mark 
and Copyright Law at its annual 
meeting in Detroit en] »yved what is 


undoubtedly the constructive 


most 


and successful meeting in many 


years. Despite the 


transportation 
difficulties and the effort to limit the 
attendance, the meeting was above 


normal in number, and interest in 


the Section activities was enthusiastic 


The most important action taken 
by the Section related to the con 
structive consideration of the Lucas 
sill, S-2730, 
1942. 


to the Senate Patents Committee by 


introduced August 20, 


Ihe bill, originally advanced 


the Hon. ‘Thurman Arnold proposed 


the following: 


1. The right of intervention of 
the Attorney General in patent in- 


fringement litigation to present any 


defenses not otherwis« 


fully presented by the 


cy idence OI! 
partic S. 


©) 


2. The filing of all instruments 


relating to patents in the office of 


the Attorney General! 


3. Amendment of the Sherman 
Act to make misuse of patents by un 
reasonable restraint of trade a viola 
tion of the Act with typical criminal 


i 


and civil penalties. 


t. Permitting the defense of in 


validity or limited scope of a patent 
to be employed when a defendant in 


an antitrust case relied upon a 


patent as a defense thereto 


The Section through an informal 
committee gave careful study to the 
Lucas Bill and revised it to make it 
more workable in_ principle The 
Section after vigorous consideration 
on the floor approved in principle 
recordation of instruments relating 
to patents, and an amendment to 
the Sherman Act providing that “Any 
unreasonably to 


use of a patent 


restrain trade beyond the restraint 


inherent in the patent grant is 


illegal,” and that in the Sherman Act 
proceeding, a plaintiff, other than 
the United States, may attack validity 


or limited scope of any patent set up 
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The 


unre- 


way of detense to the case. 


Section refused to approve 
icted intervention of the Attorney 
neral in patent infringement cases 
rhaps because such legislation is 
med inadvisable without case re 


iction and perhaps because Judge 


ibell in his recent decision in 
reneral Elect) ( Hygrade 
mia (D. C.; S. D.; N. Y.), May 


1942, judicially indicated the 


rcumstances under which interven- 


1 1S propel 


The Section disapproved the so 


tilled Red Cross and White House 
Bills, disapproved cislation creat 
governmental research agencies 


ind laboratories with power to 


cquire privat equipment and de 
elopments, but approved and urged 


artime legisla 


he adoption ot any 


+} 


ion to guarantec le unrestricted 


ise of patents and inventions in the 


yrosecution of th 7 


The action of the Section in every 


espect was appro\ d by the House 


~ Delegates and adopted by the 
House as the official view of the 
\merican Bar Association 


Section of Public Utility Law 


ONDAY afternoon, August 24, 
marked the beginning of a 
ries of three sessions of the Section 


of Public Utility Law, at 


He aly preside d 


which 
Chairman Robert I 


The first meeting consisted of an ad 


less of welcome by Richard H. Bark 
ell, Chairman of the Public Service 
Commission of the State of Michi 


van, the address of the Section Chair- 
Nan, committee reports and the ap 


pointment of a nominating com 


nittee. 


implications of 
he decision of tl United 


Court in the Natural Gas 


Addresses Onl 
States 
Supreme 
Pipeline case were delivered at the 
Tuesday morning session by Georg 


Slaff, of the Federal Power Commis 


sion, and by William FE Lucker, 
counsel to Enginee1 Public Service 
Company. Ray (¢ Wakefield, mem 


ber of the Federal Communications 


NOVEMBER, 1942 VoL. 28 


Commission, read a paper on “Prob- 
lems Arising in Regulating the Com- 
munication Facilities of the Nation 
the Present War 


in the Interests of 


Effort.” 


On Tuesday afternoon, the paper 
of Jack G. Scott, general counsel, 
Ofhce of Defense Transportation, on 
the subject, “Government Efforts in 
Coordinating Transportation Facili- 
ties During the War,” was read by 
Clair M. Roddewig, of the legal staff 
of that division. Herbert S. Marks, 
acting chief of Power Branch, War 
Production Board, also addressed the 
meeting on the problems confronting 
utilities in maintaining services and 
expanding plants as part of the war 
effort and the government’s attitude. 


Officers elected for the coming year 


were: John J. Burns, Boston, Mas- 
sachusetts, chairman; Freeman T. 
Eagleson, Columbus, Ohio, vice 


chairman; and Richard Joyce Smith, 
New York City, secretary. 


Section of Taxation 


Taxation, at its 


August 25, 


HE Section of 
meeting on 


made the following 


Tuesday, 
recommenda- 
which were 


tions, all of later ap- 


proved by the House of Delegates: 


I. That in computing the amount 
of an estate of a decedent subject to 
estate tax, the deductions for claims 
against the estate, charitable con- 
tributions, etc., should be limited to 
the amount of the estate available 
for payment of such claims, plus any 
amount voluntarily contributed to 


the estate for payment of such « laims. 


II. That for the purpose of com- 
puting taxable income, the basis of 
property transmitted at death should 
be the value upon which estate tax 
is paid, where the estate elects to 
value such property at a date one 


year after the date of death. 


III. That the Association oppose 
the changé of the name of the United 
Board of Tax 
United States Tax Court; this recom- 


States Appeals to 


mendation being made without pass- 


MEETING 


ing upon the wisdom of legislation 
which would properly convert the 
Board 
propriate legislation. 


into a true court by ap- 


IV. That the United States Proc- 
Board of Review be 


abolished and its jurisdiction, powers 


essing Tax 


and duties be 
ferred to the United States Board of 
lax Appeals. 


immediately trans 


Subject to proper action by the 
House of Delegates and the Board of 
Governors, the Section adopted the 
following amendment to its By-Laws: 


Members of the Section 
standing, including members hereafter 
elected, who shall have paid one year's 
full dues, shall have their dues re- 
mitted for the duration of the War 
while in active service of the armed 
forces of the United States, or while 
prevented from practicing their pro- 
fession by reason of enemy action. 


The 
Erwin N. Griswold, Professor of Law, 


in good 


Section was addressed by 
Harvard University, and presently 
on loan to the ‘Treasury Department 
as Consulting Expert, on the subject 
“War 


gress.” 


Taxes—Problems and _ Pro- 


At a joint luncheon with the Sec- 


tion of Commercial Law and the 


Section of Municipal Law, the Sec- 
tion was addressed by Hon. John W. 


Bricker, Governor of the State of 
Ohio, on the subject “War and 
State Taxes.” 


In addition, the Section adopted 
field of 
procedure and administration of the 


recommendations in the 


tax law. 

A new committee was authorized 
to study the overlapping taxation of 
the states with 
dividual and corporate income taxes, 
inheritance and estate, 


respect to the in- 


franchises, 
and sales and use taxes. 


New officers elected were: Weston 
Vernon, Jr., of New York City, chair- 
man; Percy W. Phillips, of Wash- 
ington, D. C., vice chairman; William 
A. Sutherland, of Atlanta, Ga., secre- 
tary; and Robert N. Miller, Washing- 
ton, D. C. and Richard C. Beckett, 
Chicago, I1l., members of the Council 
for the term ending in 1946. 
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S the war continues, calls to the 
Bar at the four Inns of Court are 
getting steadily less in number. In 
the July term, only twenty-one were 
called: ten at the Middle Temple, 
six at Lincoln's Inn and five at Gray's 
Inn. At the Inner Temple there were 
no calls. It must be many years 
since there have been no calls at one 
of the Inns, if, in fact, it has ever 
happened before. 
Law Reform 
The Haldane Society, of which the 
Rt. Hon. Sir Stafford Cripps, K.C., 
M.P., is president, and Mr. D. N. 
Pritt, K.C., M.P., is vice president, 
has issued the first report of its Legal 
Reconstruction Sub-Committee, con- 
taining recommendations as to law 
reform capable of being carried into 
effect during the war. This Society 
is the organization of socialist lawyers 
and is affiliated to the Labor Party. 
It exists for the purpose of promot- 
ing the principles of socialism in the 
legal world, and for assisting the 
labor movement in legal matters 
The sub-committee, as stated in the 
introduction to the report, was pri- 
marily set up with a view to survey 
ing the possibilities of reconstruction 
after the war in the field of the law 
and administration of justice, and it 
came to the conclusion that, though 
there is a vast and important field for 
recommendations in respect of post 
war improvements, there is urgent 
need for immediate improvement. 
Some of the suggestions made. are 
undoubtedly of a controversial na- 
ture, but the whole report is worthy 
of unbiased consideration by all 
whose object it is to improve the con- 
ditions of the great majority of man- 
kind. 
To 
granting of legal aid to poor persons 


remedy: deficiencies in the 
it is suggested: (1) that a public Legal 
Service Department be created and 
managed by a committee of eleven, 
three to be appointed by the General 
Council of the Bar, three by the Law 
Society and five (none of whom shall 


be lawyers) by othe public bodies; 
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(2) that the Department establish 
and maintain Legal Advice Bureaus 
in the offices of every local authority 
to give legal advice to any person 
asking for it at a charge not to ex- 
ceed five shillings, and to provide as- 
sistance in court, if necessary, at a 
charge suitable to the applicant's 
means. Solicitors 


lected for this work would be unde1 


and counsel se- 
a statutory obligation to undertake it 
unless they could show good reason 
for not doing so. Funds would be 
derived partly from fees taken at 
the local advice bureaus, partly from 
contributions by the applicants, part 
ly from costs recovered and, in so fai 
as necessary, from the Treasury. 
Several 


tions are made with regard to work- 


important recommenda 
men’s compensation. It is suggested 
that the rate of compensation should 
be based, not upon the pre-accident 
income, but upon the wages which 
the workman would be receiving at 
This 


elasticity of compensation could be 


any time but for his accident. 
secured by amending Section 11(3) of 
the Act of 1925, which provides for 
weekly 


compensation only when the fluctua- 


the review of payments of 
tions in rates of remuneration have 
been greater or less than twenty pel 
The 


it by ascertaining the wages actually 


cent. figure could be arrived 


being earned by men in the same 


class of employment. It is also sug 
gested that the Workmen’s Compen 
sation (Supplementary Allowances) 
Act, 1940, which provides supple 
mentary allowances for married men 
in respect of their children, should, 
in view of the large numbers of 
women now employed in war work, 
be extended to include women, who 
are at present excluded from its pro 
The 


penalizing of women as a scandal. 


visions. report describes such 


Great stress is laid upon the de- 
sirability of a vast extension of re- 
treatment for 


habilitative injured 


men. It is contended that “‘at present 
no one cares a jot about the man’s 


recovery, about getting him back to 
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industry as a useful, satisfied, produc 


tive member of society. 


Allied Powers War Service 
The Allied Powers 
sill which, at the time of writing 


(War Service) 


has already passed through all its 
House of 


makes provision for the 


stages in the Commons, 
liability to 


Allied 


Powers whose governments are now 


war service of the nationals of 


functioning in England. There are 
now seven such governments, namely, 
the Polish, Dutch, Greek, 
Norwegian, Jugo-Slav and Czecho- 
Slovak. On the 


reading of the Bill, it was described 


Belgian, 


motion for the second 


as the last link in the chain of novel 
but appropriate legislation which has 
been designed to meet the situation 
arising from the presence in England 
Parliament 
has already passed the Allied Forces 
Act, 1940, which enabled Allied gov- 


ernments to discipline 


of those governments 


maintain 
already serving in 
Allied 
Act, 
noted in the London Letter of Octo 


among persons 


their own forces; the Powers 


(Maritime Courts) which was 


ber, 1941; and the Diplomatic Priv 


ileges Extension) Act, 194] which 
provided proper status for the per 
sonnel of Allied governments. Thes¢ 


governments all possess and are con- 
tinually developing national armed 
forces which are giving very valuable 
aid to the Allied cause, and the main 
object of the Bill is to establish pro 


Allie d 


age re¢ siding in 


cedure for ensuring that any 
national of military 
Great Britain who has not, at a date 
y Order in 
joined his own national forces, will 
liable National 
Service Acts to be called up to the 
Forces. Che Bill 
come into force with regard to any 


Allied 


in Council has been made 


to be fixed by Council, 


become under the 


British will not 


particular nationality until 
an Orde 
by agreement with that nationality. 


Allied 


to grant certificates of exemption 


governments have the right 


to those of thei 


nationals whom it is desired to re- 


from military service 


serve for other purposes. S. 


rhe Temple. 





AMERICAN BAR ASSOCIATION JOURNAL 





reat Ondo 








ure 
of 


ass 
dei 
110 
ot 
fen 
t10 
cla 
eff 
1o1 


tre 


to 


of 


dui 
att 
the 


bot 


ho- 
nd 
ed 


vel 


on 


nd 


S¢ 
mn 

ed 
le 


in 


ill 
al 
he 
ot 


til 








ateinrentetm ats 





BAR ASSOCIATION NEWS 


The Colorado Bar 
Association 


N one of its most important con 
Colorado Asso 


its forty-fifth annual con 


ventions, the Bai 
ciation, at 


ention held at Colorado Springs on 


September 18 and 19, rounded out 


1 program for wat work for the asso 
iation, urged the passage of small 


loan and othe ial legislation de 


Sot 


signed to ameliorate the condition 
f overburdened debtors, deplored 
iny lowering of the standards of legal 


ducation and admission to the bar, 


and outlined a broad program for 
the improvement of probate and 
rust Statutes 

Edward L. Wood of Denver be 
came president of the association at 
the close of the convention. Judge 
John L. Clark of Glenwood Springs 
vas selected as pl sident-elect The 
other officers chosen to head the state 
bar for the coming year were A. Allen 
Brown of Delta nior vice presi 


dent; Arthur 


Moorhead of 
Wilkes of Floren 
Edward C. King of 


urer; and Wm. Hedges Robinson, Jr. 


Laws of Denver, Frank 
Boulder, and George 
VICE presidents; 


Boulder, treas 


of Denver, secretar 


In two outstanding talks before the 
association, Georgt M. Morris, presi 
Bar 


tion, and Philip J. Wickser, chairman 


dent of the American Associa 


f the Committee on Civilian De- 
fense of the American Bar Associa 
tion, stressed the part the bar asso 


clations are now playing in the wat 
effort and the part they must play in 


formulating the world after the peace 


treaties. 
In the president's annual address 
Wallis W. Platt 


of Alamosa, retiring president, after 


to the association 


reviewing the work of the association 


during the past year brought to the 


attention of the convention § the 
rated later by 


Mr. Wickser 


theme which was reite¢ 
Mr. Morris 


both and 
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The 


upon convening on Friday morning, 


convention, immediately 
listened to eighteen committee re- 
ports, all of which in some fashion 
or other touched upon the lawyers’ 
part in the war effort. 

Upon recommendation of the com- 
mittee on legal education, headed by 
Stanley T. Walbank of 


association adopted a declaration of 


Denver, the 


principles regarding legal education 
and requirements for admission to 
the bar, which principles had been 
the Legal 


previously acc epted by 


Education Council of the American 


Bar Association. 


Upon recommendation of the com- 
mittee on legal aid, headed by John 
E. Gorsuch of Denver, the associa- 
tion adopted a resolution urging the 
passage of immediate legislation con- 
cerning small loans, the elimination 
of judgments by confession, a study 
of the revision of attachment and 
exemption laws, and elimination of 
the right to take a deficiency under a 
chattel mortgage except in cases 
where toreclosure is under court su- 


The 


did not adopt the suggestion made 


pervision. assembly, however, 


by this committee that the associa- 
tion endorse any federal legislation 
which would make a person leaving 
the jurisdiction of one state in order 
to avoid payment of alimony subject 
to federal law. 

One of the most interesting reports 
dealt with the war work of the asso- 
ciation. Among the tasks assumed 


by the bar association were: (1) aid- 
ing draftees to fill out their question- 
naires; (2) serving as advisers to 


selective service boards and induc- 
tees; (3) establishing legal aid clinics 
for soldiers and their dependents; 
(4) aiding the naval recruiting pro- 
gram; (5) setting up a legal aid to 
soldiers which has received approval 
of the Army Tenth Corps Area Com- 
mand and the War Department; and 
(6) conducting a public information 
program. 
Wm. HeEpGeEs ROBINSON, JR. 


S ecretary 





The Indiana State Bar 


Association 
| poe as its central theme the 


participation of members of the 
the annual 
State Bar 


bar in the war effort, 


meeting of the Indiana 





JAMES R. NEWKIRK, President 
Indiana State Bar Association 


held in Indianap 
14. 


two day meeting, the meeting this 


Association was 


olis on August Ordinarily a 
year was confined to one day, and 
a noon luncheon was substituted for 
the usual evening banquet. 

James R. Newkirk of Fort Wayne 
was elected president of the associa 
tion for the coming year, and Carl 
M. Gray of Petersburg was elected 
vice president. New members of the 
Board of Managers are: Woodson S. 
Carlisle, South Bend; Lloyd Mc- 
Clure, Kokomo; Frank R. Miller, 
Terre Haute; Arthur Rogers, Wash- 
ington; Joseph H. Iglehart, Evans- 
Charles A. 
burg; and Luke White, Covington. 


ville; Lowe, Lawrence- 

Byron Price, Director of the Office 
of Censorship, was the speaker at the 
luncheon which was attended by ap- 
proximately 300 lawyers. Mr. Price 
and other distinguished guests were 
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introduced by Carl Wilde, retiring 
president. 

A feature of the afternoon program 
was a Symposium on activities to be 
conducted by the association during 
the war. The discussion was led by 


Frank H. Hatfield, Charles G 
berger and Mr. Gray. 


Bom 


THOMAS (¢ SA TCHELOR 


Secretary 


Vermont Bar 
Association 


HE Vermont Bar Association held 

its sixty-fourth annual meeting in 
Montpelier, October 6 and 7, with 
the usual number of members attend 
ing in Spite of war conditions 


Phe highlight of the meeting was 





DEANE C. DAVIS, President 
Vermont Bar Association 


an address by Attorney General Fran 
cis Biddle who spoke about the Nazi 
Mr. Biddlk 


elected an honorary member of the 


saboteur — trial. was 
association. 
President Joseph A. McNamara 


addressed the meeting on ““The War 


and QOur Legal Processes.” Prof 
Thomas Reed Powell gave the ad 
dress at the annual dinner on 


“Courts, Judges and Lawyers.”” Gov 
ernor William H. Wills also spoke 
at the dinner. 


The membership of the Associa 


tion numbers 335, forty of whom 
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are serving with the armed forces ol 


the United States 

Ihe following officers were elected: 
president, Deane (¢ Davis, Barre 
vice presidents, Leonard F. Wing 
Rutland, Paul A. Chase, Ludlow, 


Lee E 
H. J. Conant, Montpelier; treasurer 
W. E. Miller, Montpelier; manager, 
Harold I. O’Brien, Rutland; delegat 
to House of Delegates of American 
Osmer C. Fitts, 


Emerson, Barton; secretary, 


Bar Association, 
Brattle boro. 
H. J CONANT, 


Secretary 


Virginia State Bar 


HE Fourth Annual Meeting of 
the Virginia State Bar was held 


il) Roanoke, 


1942. President 


Virginia, on August 6 
Guy Bb. Hazelgrove 
presided at the meeting, and reports 
were made by the standing and spe 
cial committees. 

Ihe highlight of these reports was 


Ethics 


Common 


the report from the Legal 


Committee, relative to 


wealth’s Attorneys handling civil 
cases that were the outgrowth of auto 
mobile accidents. ‘This opinion laid 
down the general principle that the 
same code of Legal Ethics applied to 
both Commonwealth’s Attorneys and 
lawyers, and that it was 


any other 


improper for a Commonwealth At 
torney to accept employment or ne 
gotiate for employment in any matter 
that he was required to prosecute 
in his official capacity 

The Unauthorized Practice of Law 
Committee in its report showed that 
it had rendered two opinions, one 
to clarify a previous opinion relative 
to independent lay adjusters, and a 
second holding that it was imprope1 
for title companies to certify the 
validity of titles to real estate. 


At a luncheon Hon. Henry P 
Chandler, Director of the Adminis 
trative Office of the United States 


Courts, was the speaker. His address 
was concerned with the possibility of 
the states adopting administrative 
officers for their courts. Mr. Chandle1 
spoke very enthusiastically and in 
about the 


terestingly work of his 


office, 


Hon. Willis D 


Mille: Judge ot 
the Law and Equity Court of Rich 


mond, presided at a panel discussion 


on the adoption of pre-trial practice 
Miller is 


the Committee of the 


in Virginia. Judge also 
Chairman of 
Judiciary of the Virginia State Bar. 
At the beginning of the discussion, 
Judge Miller again called to the at 
tention of the Bar that his committee 
had recommended that some form of 
pre-trial practice be adopted in Vin 


ginia and that a committee of the 
Bar be appointed to study this matte1 
for the purpose of presenting a suit 
able bill to the next General Assem 
bly of Virginia. Several members of 
the Bar made enthusiastic short talks 
on pre-trial practice. The discussions 
were varied and interesting 

Committee to 


Proc 


The report of th 


Revision of dure in 


Virginia was made with the 


Study the 
recom 
mendation, which was late adopted 
that the Committee be continued and 
bill be 


sented to the next General 


anothe) prepared and pr 
Assembly 
ol Virginia to place the rule making 
powel in civil cases with the Supreme 
Court of App als 

The next 
which began September 1, 1942 
Charles E 
ol Petersburg, President 
Parker, Jr., of Franklin 
Russell f 


Richmond, was re-el 


officers for the year, 
were 
Pollard, 
John & 
Vice 
Booker, of 


cted Secretary 


elected as follows 


Presi 
dent; and 
I reasurer. 

R. E. Booker 


Secretary 


The Virginia State Bar 
Association 


HE Virginia State Bar Associatior 
held its fifty-third annual meeting 
at White West 
Virginia, on August 6, 7 and 8, 1942. 
A. Stuart, of Abing 


Sulphur Springs, 
President Wm. 
don, presided. 

The business sessions were devoted 
almost exclusively to the wartime 
activities of the association. The guest 
speakers likewise delivered addresses 
particularly appropriate in the time 


of war. The annual address on the 


subject “India and the War” was 





AMERICAN BAR ASSOCIATION JOURNAL 











i ad 


Se ren rere 


Se Dn 











Ses 
me 
he 


Vas 


‘AI 





os 


BAR ASSOCIATION NEWS 





President 


GEORGE E. HAW 


Virginia State Bar Associction 


elivered by tl Hon. Henry S. I 
Polak, Solicito1 the British Bai 
ind Privy Cour Agent in Indian, 
Dominion and Colonial Appeals 


pent the greate 


he spe aker, havi 


portion of his life in India in clos« 
association with Gandhi, delivered 
his address on the ry day on whicl 
Gandhi delivered to the British Em 


pire what amount to an ultimatum 


D1 Francis Pendleton Gaines, 
nresident ot VU isl 


University, and state 


ngton and Le 


chairman of the 


ngs Committee, 1 


Virginia War Sav 
in eloquent address pointed out to 
the lawyers of Virginia their part in 


financing the war. Legal procedurt 


in the handling of matters in the 
Office ot Price Administration was 
explained by I Nelson Parker, 
Virgina State Counsel for the OPA 
Speaking on the subject “The 
Public Looks at the Law Delays 
President Stuart d in his address 
that the rule-making power in civil 


cases in Virginia be sted 


preme Court of App 


Anothe1 


in the Su 
als of Virginia 
papel oft primary local con 
legislation 


Assembly 


cern was a digest of the 
passed at the 1942 General 
of Virginia prepared and presented 
by Cassius M. Chiche 
of Division of Stat 


Drafting 


ster, Director 


Research and 


The special mittees on Na 


VoL. 28 


NOVEMBER, 1942 


Asso 


ciations re ported the efficient manne 


tional Defense and Local Bar 
in which these two committees pet 
formed the important wartime work 
assigned to them and the cooperation 
the association had been able to give 
through these committees to the war 
agene ies of the 


government. Upon 


the recommendation of the com 
mittee for Younger Members of the 
Bar, the association approved the 


creation of a Junior Bar Section 


within the association 


On Saturday morning the Hon. E 
Randolph Williams, following ap 
propriate remarks, presented, as a 
tribute to them by their fellows. the 


Roll of 


tion members who have 


Honor those ol the associa 


entered the 


armed services of the United States. 


George E. Haw, of Richmond, was 


elected preside nt of the Association 


for the year 1942-45. William T 
Muse, of Richmond, was reelected 
secretary-treasurer, and Stuart B 


Campbell, of Wytheville, 


as representative to the 


was elected 
House of 
Delegates of the American Bar Asso 


ciation. 


The following were elected vice 
Hagan, of Ar- 
lington, Piedmont; F. S. Tavenner, 
Jr., of Woodstock Valley; Fred B. 


Greear, of Norton, Southwest; Leste 


pre sidents: J. Foster 


S. Parsons, of Norfolk, Tidewater; 
and Chas. Carter Lee, of Rocky 
Mount, Southside. John L. Walker, 


of Roanoke, and du Val Radford, of 


Bedford, were elected to the Exe- 


cutive Committee for a term of three 
years. 

Approximately four hundred 
members and guests attended the 


annual banquet held on Saturday 
evening, with which the convention 
was closed. The banquet address was 


Hon 


General of the 


delivered by the Francis 


Biddle, 


United States, on the subject “The 


Attorney 


Department of Justice in Wartime 
General Biddle 
Hon. Colgate W 


Governor of Virginia, a 


Attorney was intro 
duced by the 
Darden, 
member of 4he association 
WILLIAM IT. Must 


Secretary-Treasure? 


Washington State 


Bar Association 
Lies Washington State Bar Asso- 


ciation and the Superior Court 
Judges Association held a joint con- 
vention at Spokane, September 25 
and 26. On 


LIONS, it 


account of war condi 


was strictly a_ business 


meeting. 

The principal speaker was Major 
Myron C., Judge 
Advocate General of the Army 


General Cramer, 
and 
a member of the Military Court who 
saboteurs, who 


tried the German 


delivered a very interesting and in 


structive paper upon the subject 


“Military Commissions.” 


\ proposed bill substituting com 
parative fon contributory negligence 
in all personal injury cases was pre 
sented to the convention for endorse 
ment by the association, to be pre 
sented to the next session of the 
After 


asson lation 


Legislature. considerable de- 


bate, the voted to table 
the matter, thereby refusing to give 


its endorsement to such change 


The Hon. Scott Z. Henderson was 
selected president of the Washington 


State Bar Association for the ensuing 





SCOTT Z. HENDERSON, President 
Washington State Bar Association 


Hon. Chas. W. Hall 


was selected pre sident of the Supe rior 


vear, and the 
Court Judges Association 
Crypene L. Morris, 


Executive Secretary 








To the Editor of the JouRNAL: 


I feel sure that most residents in 
communities where camps are located 
desire to extend the hospitality of 
their homes to the men in service. 
As we all know the men in service, 
like civilians, come from all walks 
of life. They find it difficult to ad- 
just themselves to the environment 
in which they are being entertained 
if there is too great a difference in 
that environment from that to which 
they have been accustomed. 

An opportunity is presented to the 
members of the American Bar Asso- 
ciation who reside near army camps 
to entertain the sons of other mem- 
bers, as well as sons of their friends 
I suggest that this opportunity be 
called to the attention of the mem- 
bers at large to the end that members 
with sons in the service, or who have 
friends who have sons in the service, 
the 
residing near the camp where the 


communicate fact to members 
men in service are located, so as to 
give those members an opportunity 
to entertain those men in service. 

I wish to extend a cordial invita- 
tion to all members of the American 
Bar Association, who have sons, or 
know of the sons of friends, in the 
service Tennessee, 
to notify me of that fact so that I 


may have the opportunity of enter- 


near Nashville, 


taining these boys. 
Sincerely yours, 
Joun K. MaAppIn 


Nashville Trust Bldg., 
Nashville, Tennessee 


To the Editor of the Journat 


As an opponent of the Youth Cor- 
rection Authority Act in the meet- 
Insti- 


ings of the American Law 


tute and elsewhere, I desire to com- 


LETTERS TO THE EDITOR 


ment upon the article in the Septem- 
ber number by Honorable Orie L. 
Phillips. 

The comment which I make is, | 
understand, Professor 
Bass Warner of 
Law School, criminal research depart- 
ment, and by Judge John F. Perkins 
of the Boston Juvenile Court. 


endorsed by 


Sam the Harvard 


Judge Phillips says that “Three 
cardinal principles dominate the Sys- 
tem: (1) flexibility, (2) 
zation, and (3) emphasis on the in- 


individuali- 


tangibles.” 

Now it does not make an emotion 
or a hope into a principle to call it 
one. There is no doubt what princi- 
ples are. As Dr. Samuel Johnson says, 
“A principle is a fundamental truth, 
an original postulate, a first position 
from which others are deduced.” And 
very properly he quotes Hooker, who 
says that “Out of principles which 
are in themselves evident the greatest 
moral duties which we owe toward 
God or man may without any difficul- 
ty be concluded.” 

[he matter is not one of words o1 
definitions but one of substance. A 
which 


principle is something to 


we look successfully for guidance. 
Neither flexibility nor individualiza- 
tion nor emphasis on the intangibles 
is or can be a principle. 

It may be that, when the Youth 
Correction Authority Act is enacted, 
principles nowhere stated in it may 
be applied in some states and oppos- 
ing principles nowhere stated in it 
may be applied in other states. But 
what is done under it will not and 
cannot depend upon any principle 
stated in the statute, for it glories 
in absence of principle. 
Law Institute 


At the American 


meetings this point was put in the 
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similar 


language with which a 
vacancy of thought on the part of 
Herbert Spencer was condemned by 
a leading humorist. The proponents 
of the Act were asked if they intended 
to throw away all principles previ- 
ously established and set sail upon 
an uncharted sea, and they answered 
that their map was exactly that—a 


new sea without any vestige of land. 


Another passage in your Septem- 
ber number may well be turned to, 
to illustrate what can be done under 
the Youth Correction Authority. If 
two youths should be traitors like 
Max Stephan, each would be sen- 
tenced to an indeterminate sentence. 
Upon an investigation by the Youth 
Correction Authority, one might be 
declared at once to be perfectly fit 
for freedom and set free without the 
application of any principle to gov- 
the The 
pro- 


ern decision about him. 


Authority need only believe 
fessions of repentance. The other, 
equally repentant, might be kept in 
jail for life. 


If you answer to me 


that treason and murder are ex- 
cepted from the powers of the Youth 
Correction Authority, I do not stop 
to inquire whether that answer is 
true because the illustration is equal- 


ly good if applied to any other crime. 


The of the 
trouble in this case arises from the 


very largest part 
neglect of an important principle of 
value in guiding punishment for 
As the great Lord Halifax 


said—“‘Horse thieves are not hung 


crime. 


because they have stolen horses but 
in order that horses may not be stolen 
in future.” 

Youth are corrected in order among 
other things that youth who have 
not yet committed their future de- 
linquencies may learn to abide by 
the law. The essential ambition of 
the Youth Authority Act is that there 
shall be no guiding principle in the 
Johnsonian, and the only sensible 
meaning of that word. The Authori- 
ty’s decision 


holding 


freeing or 
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prisoner will not give the youth 
iffected, or others who look on, any 
their moral 


instructions as to how 


duties will be enforced unless it 
enunciates a pI inciple, nor unless the 


\uthority abides by that principle. 

Its advocates damn their own cause 
when they insist upon enacting a 
chartless sea. 


RICHARD W. HALE 


Boston, Mass 


To the Editor of the Journal 

A distinguished American once re- 
marked that 
eastern 


those living along the 


seaboard were thoroughly 


cognizant of the Biblical sentence, 
Che wise men came out of the East.”’ 

Should consideration be given to 
the fact that on the Supreme Court 
there is no western representation? 
\n appointee brings to his duties 
something more than legal knowl- 


edge and acumen. Great men are 


larger than their work. To a con- 
siderable extent, they are products 
of their environment. The conserv- 
ative South, the effete East, the im- 
pulsive West, each colors the philoso- 
phy of life of its citizens. And Justice 


Cardozo wisely stated the most im- 
portant thing about a man is his 
philosophy of life. 

A judge from the western submon- 
tane regions would give balance to 
the Court. He knows conditions pe- 
West, 
pression in its laws 


culiar to the which find ex- 
Legal problems 
cannot be dealt with altogether ob- 
jectively. The Supreme Court should 
be as big as the nation. 

Presidents in filling vacancies ac- 
cept the suggestions of incumbents, 
because of their judgment and high 
character. This practice does not 


make impossible an_ intrenched 
clique. Let the appointing power fill 
without recommenda- 
the ( 


would be some restraint on it othe 


the vacancy 


tions fron yurt. Then there 


than its own sense of self-restraint. 

Ours is a government of checks and 
balances. Each branch must itself be 
well balanced, however, if it is to be 
a proper balancing force. A well bal- 
anced court is a court representative 
of the country. A court catholic in 
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nature is a court comprehensive in 


understanding. 

Ours is a nation of hero worshipers. 
We follow the careers of those who 
rise from our neighborhood into 
national prominence. This is whole- 
some. We become proud of our citi- 
zenship in a nation which makes 
their rise possible. Why not encour- 
age this patriotic spirit? 

We can always secure nine men for 
the Court, but in a nation of a hun- 
dred and thirty millions, we will 
never know the nine selected can do 
the best job. Then why not bring a 
greater measure of national vision in- 
to the picture in making the ap- 
pointments? 

Epwarp HArRTON 
Los Angeles, Calif. 


To the Editor of the JOURNAL 

I wish to call your attention to 
what I consider both an oversight and 
lack of insight on the part of the 
publishers of our law reports and 
digests. 

In looking over the digest of a re- 
cent copy of Federal Reporter, I 
find that the largest single item deals 
with cases arising under the National 
Labor Act, and is headed “Master 
and Servant”. This title historically 
connotes a relationship based upon 
status, and not on contract. It is 
therefore legally inaccurate. It is 
also belittling to the workman. In 
these days it might be difficult to say 
who are the masters and who the 
servants. 

Would it not be better to recognize 
that both classes have, in the minds 
of the people and in law, been ban- 
ished into oblivion? “Employer and 
employee” is not only accurate but 
also has regard to the self-respect 
of the man or woman working for 
a living and dependent on others 
for his compensation. 

JosepH S. GRAYDON 


Cincinnati, O. 
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self-penetrating leather conditioner, will 
make your book bindings, brief cases 
golf bags, leather upholstery, etc. look 
better and last longer. LEXOL is easily 
and quickly applied. It will not catch 
the dirt or harm the finish. A pint at 
$1.00 will treat about 100 volumes. A 
gallon at $4.00 will treat about 800. Sold 
by book concerns, luggage, shoe and 
department stores; or order from us. 


THE MARTIN DENNIS COMPANY 
895 Summer Avenue, Newark, N. J. 
Quality Products Since 1893 

















Treat Y ourself to a 


Health Vacation In 
HOT SPRINGS 


National Park, Ark 


ir 


1) 


< 


Hotel EASTMAN 
and BATHS 








George B. Walter, Associate 





HERBERT J. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 


WALTER 


CENtral 5186 


“Thirty Years Experience” 





793 
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BOOKS 
SHAW ON INTERFERENCE A PIONEER 
now being distributec mg advance subscribers 
500 volumes still available Cases range 
ancient translations to Dec. 31, 1941, 


Postlogue, 193 ‘Sate ing soci: 
tical structure de scribed to Aug. 1942, 


pages 









reported cases——Life Insurance, etc. ir = 
pages, over 2,000 cases. Buckram binding, Price 
$10. Order now, live among the ancients, modert 


present eminents for 5 days, look for 
whys, if unconvinced, return in 
prepaid, money refunded PION: 
Company, J. Vysor Bldg., 


WE BUY ENTIRE LAW LIBRARIES IN 

bulk, also fine libraries of general interest 
calculated to appeal to scholarly lawyers. Our 
buying proposition has been found singularly 
attractive by those who prefer selling everything 
at wholesale rates in one pleasant transaction 
Correspondence (regarded as confidential) invited 
Prompt responses. Craitor’s Boox Store, Baton 
Rouge, Louisiana 


LAW OFFICE ORGANIZATION BY REGI 
nald Heber Smith. A complete book on neces 
sary essentials for all a Reprint of four 


articles from May, June, July, August, 1940 
issues. Price 25c. A. B. Journat, 1140 
North Dearborn St., Chicago. Dept. C 


HANDWRITING EXPERTS 


NERNBERG, M. A. More than _ twenty-; 

experienced examiner of disputed d 
and detector of forgery. Typewrit ing 
tion. Formerly specially employed by U 
Government as handwriting expert in 
volving handwriting. 903 Law & Finance Bldg 
Pittsburgh, Pa. 








identifica a 
ited States 


cases in 


oe OSCAR HEINRICH, B. S., 24 

‘alifornia Street, San Francisco For addi- 
deat information see MARTINDALE-Husset. Law 
Directory, San Francisco listings 





RATES 
10 cents per word for each inser- 
tion; minimum charge $1.20 payable 
in advance. Copy should reach us by 











the 15th of the month preceding 
month of issue. 
MISCELLANEOUS 
INTANT. OVER 22 YEARS 


ATTORNEY ACCOl 
a I LIC 
me tax et al 


accountant, specializing in Federal 
Seek connection with law firm 


rporation as tax advisor Minimum salary 

per annum. Address Box DWL, AMERICAN 

Bar ASSOCIATION JouRNAL, 1140 N. Dearborn St., 
( ago, Illinois 


MODERNIZE YOUR OFFICE RECORDS IN 
4 Our 


simple, complete oeornene 
syste! tor wyers shows phone Calis letters an 
me complete ata on parties, subject matte: 
facts arge redits—ON EVERY CASE 
FOR PERMANE NT REP ERENCE All un 
finished cases are constant before you. Send 
$6.95 for complete set (including binder, index 
and forms). Money refunded upon return of set 
within 10 days if unsatisfied. Att-lnN-ONE- 
Systems, 431 Wall Street, Los Angeles, Calif. 





LAW PRACTICE 

two years in Kansas in city 
Present annual income $10,000. Library consisting 
f irteen hundred volumes, covering all important 
sets 3ox RP, AMERICAN 3aR ASSOCIATION 
JournaL, 1140 N. Dearborn Street, Chicago. 


WE ASSEMBLE AND 


ESTABL ISHED TW ENTY 


5,000 population 





MAGAZINE BINDING: 


bind magazines. Have your old books, Bibles, and 
hymnals rebound. Durable! Attractive! Prices 
are reasonable. Heckman Binpery, Dept. G, 
North Manchester, Indiana. 





UELAWARE ‘CHARTERS: 48-HOUR SERV- 
ice; fees moderate; submitted forms. Cas. G. 
Guyer, Inc., 901 Market Street, Wilmington, Del. 


BOOKS 
USED LAW BOOKS BOUGHT AND SOLD 
State Reports, Reporter System units, Digests 
Amer. Law Reports, Text-Books, Encyclopedias, 


etc. Correspondence solicited 
cord Bldg. Oklahoma City, Okla 


V. Boris, Col 


WHEN YOU HAVE A DOC UMENT PROB. 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 
Illustrations. $10.00 Delivered. ALBERT S. Ossorn, 
233 Broadway, New York City 


LAW BOOKS BOUGHT AND SOLD: 

Complete libraries and single sets. Crarx 
BoarpMan Co., Lrpv., 11 Park Place, New York 
City. 


LOWEST PRICES — USED LAW BOOKS 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationat Law 
Lisrany Appraisat Assn., 538 S. Dearborn St. 
bamnenattr Ill. 


UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
men Immediate Service--Write Nationat Law 
i Cc . 1110—13th St. N. W., Washing- 
ton, D. C 





USED LAW BOOKS FOR SALE. ENCYCLO 

pedias, State Reports, Text Books. Write for 
complete list. Tue Deminc Investment Com 
PANY, Oswego, Kansas 





STAMP COLLECTIONS 





WE BUY STAMPS. VALUABLE STAMP 

collections are sometimes f« und in estates, and 
administrators seldom know where or how to sell 
them to advantage. We not only make appraisal 
for estates, but also pay top prices for collections, 
accumulations and old stamps on letters. Write 


for our free booklet “If You Have Stamps to 

Sell.” H. Harris & Co. (World’s Largest 

me Firm), 108 Massachusetts Avenue, Boston, 
ass 





paper, of: 


Picture This — 


A collection—twelve in all—of photographic reproductions, on art portrait 





Marshall; 





Hughes, Melville W. Fuller, 
Taft and Harlan F. Stone. 


Gilbert Stuart painting of John Jay; Trumbull painting of John Rut- 
ledge; painting by Earle of Oliver Ellsworth; painting by Peale of John 
engraving of Roger B. Taney; photographs by the famous 
Brady, who recorded the Civil War in pictures, of Salmon P. Chase and 
Morrison R. Waite; and favorite studio photographs of Charles Evans 
Edward Douglass White, William Howard 











1140 N. Dearborn Street — 


Each picture is designed for framing and would greatly enhance the 
attractiveness of your law office, or library. 


Ee ae ee $7.50 
Individual Prints 


American Bar Association Journal 
Chicago, Llinois 












AMERICAN BAR ASSOCIATION JOURNAI 
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TO EXECUTIVES: 


NOW YOU CAN HELP 








The Treasury's decision 
to increase the limitations 
on the F and G Bonds 
resulted from numerous 

requests by purchasers who asked the 
opportunity to put more money into 
the war program. 


This is not a new Bond issue 
and not a new series of War Bonds. 
Thousands of individuals, corpora- 
tions, labor unions, and other organi- 
zations have this year already pur- 
chased $50,000 of Series F and G 
Bonds, the old limit. Under the new 
regulations, however, these Bond 
holders will be permitted to make 
additional purchases of $50,000 in 
the remaining months of the year. 
The new limitation on holdings of 
$100,000 in any one calendar year in 
either Series F or G, or in both series 
combined, is on the cost price, not on 
the maturity value. 


Save With... 











Series F and G Bonds are intended 
primarily for larger investors and may 
be registered in the names of fiduci- 
aries, corporations, labor unions and 
other groups, as well as in the names 
of individuals. 

The Series F Bond is a 12-year 
appreciation Bond, issued on a dis- 
count basis at 74 percent of maturity 
value. If held to maturity, 12 years 
from the date of issue, the Bond draws 
interest equivalent to 2.53 percent a 
year; computed on the purchase price, 
compounded semiannually. 

The Series G Bond is a 12-year cur- 
rent income Bond issued at par, and 
draws interest of 2.5 percent a year, 
paid semiannually by Treasury check. 

Don’t delay—your “fighting dollars” 


are needed now. Your bank or post 
office has full details. 


War Savings Bonds 























“ALL OUT PRODUCTION” 


(in a law office) 


The lawyer who owns Corpus Juris Secundum is 
equipped with a tool which possesses the two requi- 


sites for ‘All Out Production” in legal research — 


speed and accuracy in locating all of the law and 


all of the authorities. 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn, New York 


Publishers 
CORPUS JURIS SECUNDUM 

















